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1. INTRODUCTION 

 

1.1 About this guidance 

This non-statutory guidance aims to provide help for those seeking to better 

understand the requirements and practical application of the Environmental 

Liability (Prevention and Remediation) Regulations (Northern Ireland) 2009 

(referred to in this guidance as the Regulations).  It is aimed at those carrying 

out activities that may cause imminent threats of environmental damage or 

actual environmental damage, the Authority responsible for enforcing the 

Regulations and those who are interested more widely in their application. 

 

References to Schedules in this guidance are to Schedules to the Regulations. 

 

Many of the technical terms, phrases and acronyms used throughout this 

guidance are defined in Annex 1. 

 

This guidance is as up-to-date as possible but some aspects, such as 

references and web links, may change. 

 

1.2 What are the Environmental Liability Regulations? 

The Regulations transpose the provisions of the EC Environmental Liability 

Directive (2004/35/EC) into law in Northern Ireland. 

 

Every year there are thousands of cases of damage to the environment.  The 

Regulations require action in response to the most significant cases, covering 

specific types of environmental damage to biodiversity, water and land.  What 

constitutes environmental damage under the Regulations is described in more 

detail in Chapter 3.  The Regulations are expected to cover less than 1% of the 

total number of cases of damage in Northern Ireland. 

 

The Regulations apply to both imminent threats and actual cases of damage.  

Where these arise, those responsible must take immediate action to prevent 

damage occurring, or remediate damage where it does occur. 
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The Regulations seek to ensure that action is taken to put damage right rather 

than to penalise those responsible.  They are based on the polluter pays 

principle, requiring those responsible to meet the cost of preventive and 

remedial measures. 

 

For significant cases of damage to protected species and natural habitats and 

to water, the Regulations introduce a new approach to remediating damage.  

They require that in addition to any measures taken to return the environment 

to the condition it was in before the damage occurred, measures should also 

be taken to make amends for where the damaged environment does not 

completely recover, and for the loss of environmental resources and services 

pending recovery. 

 

The onus is on the responsible party to take action in the first place and to 

report relevant details to the enforcing Authority (referred to as the Authority).  

The Authority is responsible for overseeing the effective operation of the 

Regulations and has power under the Regulations to take action and recover 

its costs. 

 

Existing legislation that also addresses damage to the environment remains in 

place.  Those responsible for damage will not be required to take the same 

measures under two separate regimes but will have to ensure that the 

outcomes required by the Regulations are achieved. 

 

1.3 Avoiding environmental damage 

It is important to note that the Regulations only apply when something has 

gone wrong and there is an imminent threat of or actual environmental damage 

within the scope of the Regulations.  The emphasis should be on proactively 

putting in place appropriate prevention measures to reduce risks to the 

environment so that such damage does not occur.  Businesses and other 

operators can reduce the likelihood of ever being caught by the Regulations’ 
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requirements by minimising risks to the natural resources and receptors 

covered by the Regulations.  This means that they should be aware where they 

 operate near species and habitats protected under EC legislation1; 

 operate near Protected Areas such as Areas of Special Scientific 

Interest, Special Areas of Conservation or Special Protection Areas; 

 operate near bodies of water; or 

 carry out activities with potential risks to human health 

so that they can take the necessary steps to manage the relevant risks 

effectively, including implementing and monitoring appropriate prevention 

measures. 

 

Complying with existing legislation aimed at controlling emissions and other 

activities that potentially pose risks to species and habitats, water and human 

health is an important first step to avoid causing damage.  Following approved 

codes of good practice such as ‘The Code of Good Agricultural Practice for the 

Prevention of Pollution of Water, Air and Soil’, will also reduce the likelihood of 

causing damage within the scope of the Regulations. 

 

Figure 1 gives an overview of the operation of the Regulations. 

                                                 
1 Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and 
flora (Habitats Directive) and Council Directive on the conservation of wild birds (2009/147/EC) 
(Birds Directive) 
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Figure 1: Operation of the Regulations 

 

Relevant Case 

Reasonable grounds to believe there is an imminent threat of 
environmental damage or actual environmental damage 

 
 

 

 

Immediate Action - preventing and informing about damage 

Operator takes steps to prevent further damage and informs the 
Authority 

 
 
 

 

Determination of environmental damage 

Authority decides whether environmental damage under the 
Regulations has occurred and, if it has, notifies the operator 

 
 
 

 

Deciding remedial measures 

Operator proposes remedial measures which Authority considers 
when deciding what remedial measures should be taken.  Authority 

serves a remediation notice on the operator 

 
 
 

 

Implementation of remedial measures 

Operator takes required remedial measures, including 
complementary and compensatory remediation, as necessary 
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2. SCOPE OF THE ENVIRONMENTAL LIABILITY REGULATIONS 

 

2.1 Where the Regulations apply 

The Regulations apply in Northern Ireland.  For the purposes of water damage, 

they apply to the water out to 1 nautical mile seaward from the baseline around 

Northern Ireland (consistent with the Water Framework Directive (WFD), 

2000/60/EC).  For the purposes of protected species and natural habitats, they 

apply out to 12 nautical miles. 

 

2.2 What environmental damage means 

The Regulations cover environmental damage which is one or more of damage 

to: 

 protected species and natural habitats i.e. species and habitats 

protected under EC legislation1, as well as species and habitats for 

which Areas of Special Scientific Interest (ASSIs) have been declared; 

 surface water or groundwater; and 

 land. 

Chapter 3 explains environmental damage in more detail. 

 

2.3 What is an imminent threat of environmental damage? 

An imminent threat of environmental damage means that there is a sufficient 

likelihood that environmental damage will occur in the near future.  This may 

include circumstances where: 

 A damaging event has not yet occurred but is sufficiently likely to in the 

future and lead to environmental damage if action is not taken.  For 

example, where a tank containing dangerous substances, which is 

situated near an aquifer, is in very poor condition and is likely to leak 

without action to secure the tank. 

 An event has occurred and there is no damage yet but there is a 

sufficient likelihood that environmental damage will occur in the near 

future if action is not taken.  Extending the tank example above, this is 

where the tank has already started to leak and the substances have 
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entered the soil and are likely to migrate to the aquifer without action to 

contain the contamination. 

 

2.4 What activities are covered? 

The Regulations apply to the activities listed in Schedule 2 if they cause 

environmental damage or an imminent threat of environmental damage as a 

result of any of the activities.  The Regulations also apply to any other activities 

if they cause damage to European-protected species and natural habitats or to 

ASSI protected species or habitats (or an imminent threat of such damage), 

where the operator has been at fault or negligent. 

 

Schedule 2 lists activities by reference to European legislation, while Annex 3 

of this guidance provides reference to existing Northern Ireland or UK 

legislation for these activities.  Many of the activities listed require some form of 

permit, approval or authorisation.  The Regulations apply where the relevant 

permits, approvals or authorisations are required, irrespective of whether the 

operator currently has one. 

 

2.5 Who is liable? 

The Regulations apply liability to operators of activities. 

 

An activity means any economic activity, whether public or private and whether 

or not carried out for profit.  An operator means any natural or legal, private or 

public person who operates or controls the activity by means of delegated 

authority or otherwise and including the holder of a permit or authorisation for 

such an activity. 

 

Someone acting in a purely domestic context would not normally be 

considered to be an operator. 

 

The liability of operators cannot revert to authorities in any circumstances, 

although authorities may take action as a last resort. 
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2.6 Exceptions 

The Regulations do not apply to environmental damage or the imminent threat 

of environmental damage (regulation 5) in the circumstances listed below.  

None of these exceptions affects the application of other legislation. 

 

 Emissions, events or incidents that took place before the 

operational date of the Regulations and activities that ceased 

before the operational date of Regulations - the Regulations apply to 

damage that arises on or after the operational date of the Regulations.  

They do not apply where the incident, event or emission finished before 

the operational date of the Regulations or occurs after the operational 

date of the Regulations, if it derived from an activity that took place and 

finished before the operational date of the Regulations.  An activity is 

considered to be ongoing where there are still obligations to be satisfied 

under the conditions of a permit such as in the case of after-care 

obligations for waste sites. 

 Armed conflict, civil war, insurrection, hostilities, or an act of 

terrorism 

 Natural phenomena - a natural phenomenon of exceptional, inevitable 

and irresistible character provided that the operator has taken all 

reasonable measures to prevent damage being caused by such an 

event.  An event that is foreseeable or is likely to happen in a given area 

every year or every few years is unlikely to be considered exceptional.  

What is reasonable should be considered on a case by case basis. 

 Protection from natural phenomena - activities the sole purpose of 

which is to protect from natural phenomena. 

 International Conventions2.- where there is already liability under: 

o the International Convention of 27 November 1992 on Civil Liability 

for Oil Pollution Damage; 

                                                 
2 The following Conventions would be added to this list if they come into force in the UK: The 
International Convention of 3 May 1996 on Liability and Compensation for Damage in 
Connection with the Carriage of Hazardous and Noxious Substances by Sea; The Convention 
of 10 October 1989 on Civil Liability for Damage Caused during Carriage of Dangerous Goods 
by Road, Rail and Inland Navigation Vessels 
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o the International Convention of 27 November 1992 on the 

Establishment of an International Fund for Compensation for Oil 

Pollution Damage; or 

o the International Convention of 23 March 2001 on Civil Liability for 

Bunker Oil Pollution Damage. 

 National defence and international security activities - activities the 

main purpose of which is to serve national defence or international 

security.  This would cover national defence activities undertaken by the 

armed forces but would not cover, for example, the manufacturers of 

munitions. 

 Radioactivity and Nuclear - the Regulations do not apply to damage 

caused by: 

o Radioactivity from an activity covered by the Treaty establishing 

the European Atomic Energy Community (Euratom); or 

o An incident or activity in respect of which liability or compensation 

falls within the scope of the Paris Convention of 29 July 1960 on 

Third Party Liability in the Field of Nuclear Energy and the Brussels 

Supplementary Convention of 31 January 1963. 

 Sea Fishing – the Regulations do not apply to damage caused in the 

course of commercial sea fishing if all legislation relating to that fishing 

was complied with. 

 Diffuse pollution - the Regulations only apply to environmental 

damage caused by pollution of a diffuse character if it is possible to 

establish a causal link between the damage and the activities of 

individual operators. 

 Emissions, events or incidents that took place 30 years before – no 

enforcement action may be taken under these Regulations 30 years or 

more after the emission, event or incident concerned. 

 

2.7 Authorised damage to species and habitats (Schedule 1(5)) 

The Regulations do not apply where damage has been caused by an act 

expressly authorised by the relevant authorities in accordance with the 

Conservation (Nature Habitats, etc.) Regulations (Northern Ireland) 1995; the 
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Wildlife (Northern Ireland) Order 1985; or the Environment (Northern Ireland) 

Order 2002. 

 

This would include e.g. where a competent authority under the Conservation 

(Nature Habitats, etc) Regulations has, after appropriate assessment, agreed a 

plan or project on a European site under regulation 43 (having ascertained that 

it will not adversely affect the integrity of the European site) or regulation 44 

(the plan or project must be carried out for imperative reasons of overriding 

public interest). 

 

2.8 Deciding whether the Regulations apply 

Figure 2 is designed to help decide whether any action under the Regulations 

is required and the following chapters provide detail on what is required and 

the necessary processes where the Regulations do apply. 
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Figure 2: Decision Tree for Application of the Regulations 
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3. WHAT IS ENVIRONMENTAL DAMAGE? 

 

3.1 What environmental damage means 

As listed in Chapter 2, the Regulations cover environmental damage which is 

one or more of damage to protected species and natural habitats i.e. species 

and habitats protected under EC legislation1, as well as species and habitats 

for which Areas of Special Scientific Interest (ASSIs) have been declared; 

surface water or groundwater; and land. 

The Regulations also apply where there are imminent threats of environmental 

damage. 

 

For the purpose of the Regulations, damage has the same meaning as that in 

the EC Directive – “a measurable adverse change in a natural resource or 

measurable impairment of a natural resource service which may occur directly 

or indirectly”. 

 

3.2 Data requirements 

The assessment of whether damage is covered by the Regulations is likely to 

require a certain amount of data collection.  Similar data may also be needed 

for assessing remedial measures.  Establishing whether there is environmental 

damage involves assessing whether the damage is above a particular 

threshold.  Where there is environmental damage, more precise information 

may be required on the extent, severity and likely duration of damage to 

establish the scale of remediation required.  It is advisable to review the 

potential data requirements for the assessment of remedial measures before 

any data collection is undertaken, and to collect and document data in such a 

way that it can be used subsequently. 

 

3.3 Damage to protected species and natural habitats (Schedule 1) 

The Regulations only apply to specific species and habitats and only when the 

damage is above a certain threshold. 
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Damage to EU protected species and habitats is damage that has a significant 

adverse effect on reaching or maintaining the favourable conservation status or 

the protected species or natural habitat – a significant conservation status 

effect. 

 

Damage to an ASSI is damage to the species or habitats declared under 

Article 28(1) of the Environment (Northern Ireland) Order 20023 (i.e. that they 

are on the citation for the ASSI) or damage to European protected species and 

habitats4; and where the damage is severe enough to represent an adverse 

effect on the integrity of the site (i.e. the coherence of its ecological structure 

and function, across its whole area, that enables it to sustain the habitat, 

complex of habitats or the levels of the species affected – a site integrity 

effect)5. 

 

A site integrity effect and a significant conservation status effect differ in that 

the first involves a judgement as to the scale of damage at the level of the site, 

whereas the second involves a judgement as to the level of damage to a 

European habitat or species across its natural range.  The latter may be a 

more difficult and complex judgement to make. 

 

A judgement in any particular case will, of course, depend on the 

circumstances of that case and such judgements must be made on a case-by-

case basis.  This guidance is intended to provide some principles and a 

framework for making judgements.  The rest of this section comprises 

guidance on making judgements on site integrity effects and significant 

conservation status effects. 

 

 

                                                 
3 Schedule 4(2) of the Environment (Northern Ireland) Order 2002 allows ASSIs previously 
declared under the Nature Conservation and Amenity Lands (Northern Ireland) Order 1985 to 
be treated as if they were declared under the Environment (Northern Ireland) Order 2002 
4 These are listed in Annex 2 of this guidance 
5 Managing Natura 2000 Sites – The Provisions of Article 6 of the Habitats Directive 
92/43/EEC 
http://ec.europa.eu/environment/nature/natura2000/management/docs/art6/provision_of_art6_
en.pdf 

http://ec.europa.eu/environment/nature/natura2000/management/docs/art6/provision_of_art6_en.pdf
http://ec.europa.eu/environment/nature/natura2000/management/docs/art6/provision_of_art6_en.pdf
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3.4 Site integrity effects - there is damage to an ASSI 

In the case of an ASSI, the damage must be to: 

 the species or habitats declared under Article 28(1) of the Environment 

(Northern Ireland) Order 2002; or  

 European protected species or natural habitats. 

The damage must have an adverse effect on the integrity of the site.  The 

conservation objectives or baseline information of a site can be important in 

identifying its conservation sensitivities.  The integrity of the site relates to its 

conservation objectives. 

 

Judgements on site integrity effects will therefore be made in relation to the 

species or habitats on ASSI citations and to the European species and 

habitats. 

 

3.5 ASSIs 

There are nearly 400 ASSIs in Northern Ireland, as well as Special Protection 

Areas (SPAs) and Special Areas of Conservation (SACs).  A citation exists for 

each of these, which explains the reasons they were declared.  They can be 

declared for their flora, fauna, geological, physiographical features or a 

combination of these features, but the Regulations only apply to their flora and 

fauna (species and habitats).  The locations of all of the designated areas are 

available on the Northern Ireland Environment Agency (NIEA) website: 

https://www.daera-ni.gov.uk/landing-pages/protected-areas or by contacting 

NIEA (see Annex 10). 

 

The majority of ASSIs have been designated on land above the Mean Low-

Water Mark, although some coastal sites extend to Lowest Astronomical Tide 

or beyond to include subtidal areas that are integral to their features of special 

interest (such as the subtidal channels of estuaries). 

https://www.daera-ni.gov.uk/landing-pages/protected-areas
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Figure 3: Decision Tree for Damage to Protected Species and Natural 

Habitats 
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3.6 Assessing site integrity effects 

The first step in assessing whether there is a site integrity effect is to determine 

whether the activity has affected relevant species or habitats.  It should be 

noted that species and habitats within a site can be affected by activities that 

occur outside a site, e.g. pollutant discharge upstream of a protected section of 

a river.  If relevant species or habitats have been affected, the next stage is to 

determine whether the effect represents a ‘site integrity effect’. 

 

The concept of the integrity of a site designated for its nature conservation 

interest has been the subject of guidance5 for the purposes of making 

judgements under Article 6.3 of the Habitats Directive.  In the context of the 

Habitats Directive authorities have to be satisfied that a plan or project will not 

have an adverse effect on site integrity, whereas in the context of these 

Regulations an Authority has to judge whether the damage has had (or will 

have) an adverse effect on site integrity. 

 

Previously the concept of the integrity of a site has been relevant to SACs and 

SPAs.  The Regulations extend the concept to cover ASSIs which have been 

declared on the basis of species and/or habitats.  SACs and SPAs are 

normally underpinned by ASSIs, so the concept is already relevant to a 

significant number of ASSIs. 

 

Judgments on site integrity effects can be approached in two stages.  First, the 

questions below may be used to identify if there is a potential mechanism 

through which an adverse effect on integrity may occur.  They relate to the 

habitats and species covered by the definition of damage. 

 Has the area of habitat been reduced? 

 Has the structure and function, condition or quality of a habitat been 

adversely affected? 

 Have species been adversely affected directly (e.g. mortality) or 

indirectly (e.g. disturbance or habitat loss)? 

 Has there been any impact on the physical, chemical, hydrological or 

biological processes that support the habitats or species? 
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If the answer to all of the questions is no, then it is reasonable to conclude that 

there is not a site integrity effect.  If the answer to one or more of the questions 

is yes, then the following further site specific factors need to be considered: 

 timing of impact; 

 scale of impact;  

 severity of impact; and 

 recovery potential. 

 

3.7 Timing of damaging event or emission 

The timing of an impact will affect the likelihood that site integrity has been 

affected.  For example, work affecting a river could have a significant impact on 

salmon if it was carried out during the breeding period (‘salmon run’). 

 

3.8 Scale of impacts 

Factors considered when making judgements on scale for habitats may include 

the proportion of habitat lost or otherwise adversely affected.  For species it 

may include the proportion of species directly affected or potentially indirectly 

affected (e.g. through disturbance or habitat loss).  It may be necessary to 

provide estimates rather than precise measurements or readings, particularly 

for species proportions.  Habitat proportions should be calculated based on the 

total area of each specific habitat at the site, not the total area of the whole 

site.  Likewise, species proportions should be calculated for each individual 

species at the site.  This guidance does not specify fixed proportions in 

defining what is significant, as this depends on site specific factors. 

 

3.9 Severity of impacts 

The severity of impacts will vary greatly, depending on the activity that has 

caused the damage, the resilience of the habitat or species, and other factors.  

Development may completely destroy a habitat, whilst drainage of a wetland 

would degrade its quality.  Shooting or poisoning of a species would cause 
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direct mortality, whilst excessive noise disturbance may potentially reduce 

feeding opportunities. 

 

3.10 Recovery potential 

Judgements on recovery should take into account 

 whether recovery is possible; 

 if so, whether natural recovery is possible or whether active intervention 

would be necessary; and 

 the timescale for recovery. 

These factors will frequently be influenced by the severity of the impact, but it 

can also vary with habitat type.  For example, juniper scrub would take much 

longer to recover from a fire than a dry heath, as juniper is a fire sensitive 

species, whilst heather is fire resistant.  There may also be factors that prevent 

recovery such as where the damage involves, for example, contaminants or 

physical obstructions that need to be removed before recovery is effective. 

 

When making judgements on site integrity, other factors5 that may need to be 

considered include: 

 the inherent capacity for meeting any objectives set for a site; 

 its capacity for self-repair and self-renewal under dynamic conditions; 

 the level of external management of the site required. 

 

In some cases species or habitats on a site may already be in a poor condition 

or severely damaged, and an emission, event or incident may further damage 

them or prevent them from recovering.  Such cases should not automatically 

be excluded.  Consideration should be given to the extent to which it affects 

their recovery potential, as well as the timing, scale and severity of the effect. 

 

3.11 Significant conservation status effects 

The term ‘significant conservation status effect’ is used in this guidance for 

where there is ‘a significant adverse effect on reaching or maintaining the 

favourable conservation status of European-protected species and natural 

habitats’ (Annex 2).  Conservation status is derived from the Habitats Directive. 
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The conservation status of a natural habitat is the sum of the influences acting 

on a natural habitat and its typical species that may affect its long-term natural 

distribution, structure and functions as well as the long-term survival of its 

typical species” within the UK or the natural range of that habitat. 

 

The conservation status of a natural habitat will be taken as ‘favourable’ when 

 its natural range and areas it covers within that range are stable or 

increasing; 

 the specific structure and functions which are necessary for its long-term 

maintenance exist and are likely to continue to exist for the foreseeable 

future; and 

 the conservation status of its typical species is favourable. 

 

The conservation status of species is the sum of the influences acting on the 

species concerned that may affect the long-term distribution and abundance of 

its populations within the UK or the natural range of that species. 

 

The conservation status of species will be taken as ‘favourable’ when 

 population dynamics data on the species concerned indicate that it is 

maintaining itself on a long-term basis as a viable component of its 

natural habitats; 

 the natural range of the species is neither being reduced nor is likely to 

be reduced for the foreseeable future; and 

 there is, and will probably continue to be, a sufficiently large habitat to 

maintain its populations on a long-term basis. 

 

The significance of an effect has to be assessed by reference to the following 

(Schedule 1(1)): 

 the conservation status at the time of the damage; 

 the services provided by the amenities they produce; 

 the capacity for natural regeneration; 

 the number of individuals, their density or the area covered; 
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 the role of the particular individuals or of the damaged area in relation to 

the species or habitat conservation, and the rarity of the species or 

habitat assessed at the relevant level whether local, regional, UK or 

Community-wide; 

 the capacity of the species for propagation, its viability or the capacity of 

the habitat for natural regeneration; and 

 the capacity of the species or habitat to recover within a short time of 

the damage being caused to a condition which leads to its state at the 

time of the damage or better, without any intervention other than 

increased protection measures. 

 

3.12 Is there a significant conservation status effect? 

The Regulations will require a qualitative judgement, supported by a range of 

sound information on both the damage incurred and contextual information on 

the species or habitats affected.  This guidance sets out the approach to 

making such judgements. 

 

For the purpose of the Regulations, a significant conservation status effect is 

one which is of importance in terms of it making it significantly more difficult to 

maintain the favourable conservation status of a species or habitat, or making 

it significantly more difficult to reach favourable conservation status. 

 

The first step will be to identify whether European species and habitats are 

affected.  Annex 2 provides a list of the relevant species and habitats.  If they 

are affected the next stage is to collect both information about the nature and 

scale of damage and contextual information about the species or habitat to be 

able to make a judgement on whether the damage is significant in terms of the 

conservation status of the species or habitat.  Judgements should be based on 

the same parameters EU Member States use for reporting status to the 

Commission6.  Where the UK conservation status is unknown this does not 

                                                 
6 These Article 17 reports are produced every six years: the report produced in 2019 covered 
the period until 2018. Reports include the habitats and species listed in Annexes 1, 2 and 4 of 
the Habitats Directive and assess whether current status is favourable or not.  Current or past 
trends in each of the parameters are also considered. Reports for Habitats can be found at 
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mean that no assessment is possible and therefore that the damage does not 

meet the threshold, but rather that a judgement must be made on the basis of 

information available. 

 

A relevant range needs to be chosen for the purposes of assessing 

conservation status and impacts on conservation status.  Reporting under 

Article 17 of the Habitats Directive is at the level of EU Member States and 

other guidance under that Directive indicates that range should generally be 

taken at the Member State level.  A similar approach will be appropriate for the 

purposes of assessing the impact of incidents, events or emissions for the 

purposes of the Regulations since it will rarely be meaningful in ecological 

terms to take the entire natural range or biogeographical range as the relevant 

range. 

 

In some cases it may be appropriate to take an area greater than the UK as 

the relevant natural range.  This would normally only be in the case of a 

population which is shared with neighbouring countries.  Given the geography 

of the UK, this is only likely to be the case for certain types of species and 

habitats such as marine species and habitats or for migratory birds which use 

outside the UK as part of their migration. 

 

In other cases it will be appropriate for the relevant range to be assessed at the 

UK level even if the species or habitat in question is also found at other 

locations within the Community.  Depending on the features of the species or 

habitat, the relevant range may be the whole of the UK or it may only be part of 

the UK. 

 

                                                                                                                                              
https://jncc.gov.uk/our-work/article-17-habitats-directive-report-2019-habitats/ and for Species 
at https://jncc.gov.uk/our-work/article-17-habitats-directive-report-2019-species/   
 
The Birds Directive Article 12 report (in press) is a broader assessment than the above, but 
additional information is available for many species on some of the parameters of conservation 
status, including population and range, through other sources (e.g. the JNCC website, 
https://jncc.gov.uk/).  
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The parameters for assessing the conservation status of habitats are: 

 range; 

 area covered by habitat type within range; 

 structure and function; and 

 future prospects. 

 

The parameters for species are: 

 range; 

 population; 

 habitat for the species; and 

 future prospects. 

 

The central question when considering each parameter is whether the effect 

makes it significantly more difficult either to reach or maintain the favourable 

conservation status of relevant species and habitat.  A judgement is required 

for each European habitat and species affected and for each of the four 

parameters described above for assessing conservation status.  In the context 

of reporting to the Commission under the Habitats Directive, judgements are 

made for each parameter as to whether they are favourable, unfavourable bad, 

unfavourable inadequate or unknown.  The overall judgement of status is then 

determined by the worst evaluation.  Likewise, under the Regulations, if the 

effect is judged significant in terms of any of the parameters the overall 

judgement should be that there is a significant conservation status effect. 

 

For each parameter, judgements should take into account the role of the 

particular individuals or of the damaged area in relation to the overall species’ 

or habitats’ conservation.  In doing this, judgements should take into account 

the rarity of the species or habitat assessed throughout the UK or relevant 

range. 

 

The capacity for the natural regeneration of the affected species or habitat 

should be taken into account for all the parameters.  Consideration should be 

given to whether recovery is possible, if possible whether human intervention is 
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necessary and the timescale for recovery.  If, for example, recovery is possible 

without human intervention within a short period, there is unlikely to be a 

significant conservation status effect. 

 

3.13 Judgements on range (habitats or species) 

The range of a habitat or species is a measurement of its distribution 

throughout the UK or relevant area.  In making judgements on whether an 

effect is significant in terms of the range, consideration should be given to 

whether and by how much the damage reduces the range.  Judgements on 

range should be considered in context – in some cases an effect will be more 

significant where it reduces the outer limits of the range but in other cases an 

effect on the middle of the range might be more significant if it had previously 

not been under stress. 

 

A favourable reference value for range is the range required to ensure the 

long-term viability of the habitat or species.  Where favourable reference 

values6 are provided and the damage has a significant bearing on whether 

favourable reference values are reached or maintained, the judgement should 

be that there is a significant conservation status effect.  Where there is no 

favourable reference value the latest information on range (including trends) 

should be considered. 

 

If an activity damages a habitat or species that is widely distributed throughout 

the UK or relevant area, such as a woodland or grassland, it is unlikely to 

impact on its range.  However, if a habitat with a much narrower distribution is 

damaged, such as a limestone pavement, the likelihood of damage is much 

greater.  Similarly, damage at any extremity of the habitat’s range will be more 

likely to have an impact on its range. 

 

3.14 Judgements on area (habitats) 

The area of a habitat is a measurement of its current surface area, and any 

historical trends in this parameter.  Judgements on the impact of damage on 

area should take into account the extent of damage relative to the overall area.  
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The favourable reference value is considered as the minimum area required to 

ensure the long term viability of the habitat type.  Where favourable reference 

values are provided and the damage has a significant bearing on whether 

favourable reference values are reached or maintained, the judgement should 

be that there is a significant conservation status effect.  Where there is no 

favourable reference values the latest information on area (including trends) 

should be considered. 

 

3.15 Judgements on structure and function (habitats) 

This is a judgement of the effect on the quality of the habitat type.  It is relevant 

to consider the severity of the impact in the same manner as severity was 

assessed under the impacts on site integrity.  Judgements should take into 

account the extent to which the damage will reduce the quality of the habitat or 

the functions or services it performs for other environmental resources or the 

public at the location affected and beyond.  They should also take account of 

the role of the damaged habitat in relation to the overall habitat or species on 

which it depends and the rarity of the species of habitat over the relevant 

range. 

 

3.16 Judgements on future prospects (habitats and species) 

This is a judgement of the effect on the conditions needed to reach or maintain 

the favourable conservation status of species or habitats in the long term, 

taking into account current or foreseeable threats.  Effects for example on a 

species’ potential for genetic exchange or on the capacity of the species for 

propagation may be relevant. 

 

3.17 Judgements on population (species) 

Population is the number and density of individuals present in the UK or 

relevant area.  Judgements should take account of the scale of loss, damage 

or deterioration of populations relative to the overall population.  Consideration 

should also be given to the role of the damaged individuals in the overall 

population and to the effect on services provided by the species.  Where 

favourable reference values are provided and the damage has a significant 
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bearing on whether favourable reference values are reached or maintained, 

the judgement should be that there is a significant conservation status effect.  

Where there is no favourable reference value the latest information on 

population (including trends) should be considered. 

 

3.18 Judgements on habitats for species 

This is a judgement of whether damage to the habitat of a species is likely to 

lead to a significant adverse effect on reaching or maintaining the conservation 

status of the species.  Judgements should be based on the extent and severity 

of damage to the habitat and the likelihood of significant indirect effects on the 

other parameters for species (range, population and future prospects). 

 

3.19 Damage to surface water or groundwater 

Damage to surface water means damage to a body of surface water classified 

as such pursuant to Council Directive 2000/60/EC of the European Parliament 

and of the Council establishing a framework for Community action in the field 

of water policy (Water Framework Directive, WFD) such that one of: 

 the biological quality elements listed in Annex 5 to that Directive; 

 the level of one of the chemicals listed in the legislation in Annex 9 or a 

chemical listed in Annex 10 to that Directive; or 

 the physiochemical quality elements as listed in Annex 5 to that 

Directive 

changes sufficiently to lower its status under the WFD, whether or not the body 

of water is in fact being re-classified as being of lower status. 

 

Damage to groundwater means any damage to a body of groundwater such 

that its conductivity, level of groundwater or concentration of pollutants 

changes sufficiently to lower its status under the WFD or, for pollutants, 

Directive 2006/118/EC of the European Parliament and of the Council on the 

protection of groundwater against pollution and deterioration (Groundwater 

Directive), whether or not the body of water is in fact re-classified as being of 

lower status. 
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3.20 Surface water and groundwater covered 

Damage only constitutes water damage for the purposes of the Regulations if a 

body of surface water or a body of groundwater is adversely affected.  Not all 

surface water and groundwater is part of a body of water. 

 

Activities which directly affect surface water or groundwater that is not part of a 

body of water may subsequently indirectly affect a body of water and hence 

cause water damage.  For example, pollutants discharged into a small stream 

may be carried downstream into a body of water. 

 

Bodies of surface water and bodies of groundwater refer to bodies of water 

identified under Article 5 and Annex 2 of the WFD.  Bodies of surface water 

include river water bodies; lake water bodies; estuarine water bodies and 

coastal water bodies.  Coastal water bodies cover coastal waters up to 1 mile 

seaward from the baseline from which the breadth of UK territorial waters is 

measured. 

 

Bodies of surface water include artificial water bodies, such as canals, and 

heavily modified water bodies.  Artificial water bodies are bodies of surface 

water that have been constructed where no body of water previously existed.  

Heavily modified water bodies are bodies of surface water whose physical 

characteristics have been so substantially altered that they are no longer 

consistent with the achievement of good ecological status. 

 

Further information on the identification of bodies of water can be found at: 

https://www.daera-ni.gov.uk/publications/introduction-identification-and-

classification-heavily-modified-and-artificial-water 

https://www.eea.europa.eu/themes/water/european-waters/water-quality-and-

water-assessment/water-assessments/delineation-of-water-bodies 
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3.21 Changes to values that would result in a lower status 

Water damage occurs where adverse effects are significant enough to cause a 

change in status to a lower status.  Effects will be regarded as significant 

enough to qualify as environmental damage if they result in: 

 change in status to a lower status; 

 change to a lower ‘status’ of any quality element for the classification of 

bodies of surface water or any ‘parameter’ (i.e. conductivity, level or 

concentration) for the classification of bodies of groundwater; or 

 change to a lower ‘status’ for any ‘parameter’ (i.e. conductivity, level or 

concentration of pollutants) for the classification of bodies of 

groundwater provided the criteria in Article 4 of the Groundwater 

Directive are also satisfied. 

 

This applies even if the body of water is not in fact re-classified as being of 

lower status. 

 

For each of the quality elements and parameters comprising its status 

classification schemes (see below), the WFD provides definitions from which 

the values (e.g. environmental quality standards) for the quality elements or 

parameters in each of the status classes are derived.  Strictly speaking, quality 

elements and parameters do not have a status class.  They only have values 

which are consistent with one or other of the different status classes.  The 

second bullet point above refers to any change in the value of a quality 

element or parameter such that its new value is consistent with the values 

corresponding to a lower status class than was the case prior to the 

deterioration.  For convenience, this can be thought of as a change in the 

status of the quality element or parameter. 

 

Suppose a body of water is at good ecological status and an activity (listed in 

Schedule 2) causes pollution of the body of water.  The water quality 

deteriorates such that it is only consistent with moderate status rather than 

good status.  This type of damage falls under the first bullet point above.  The 
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adverse effect has caused a change in the overall ecological status of the body 

of water. 

 

Suppose another body of water would be at good ecological status but for a 

dam preventing fish migration.  Because of the dam, the body of water's status 

is currently poor.  An activity causes pollution of the body of water. Water 

quality deteriorates such that it is now consistent with moderate status rather 

than good status.  The pollution is therefore significant enough on its own to 

cause a change of status even though the overall poor status of the body of 

water - as dictated by the impact of the dam - has not changed.  This type of 

damage falls under the second bullet point above.  Water quality has 

deteriorated to the extent that, in the absence of the effect of the dam, change 

in ecological status would have occurred. 

 

3.22 Status of a body of water 

The status of a body of water refers to: 

 the ecological status of a body of surface water other than a body of 

surface water designated as heavily modified or artificial under the 

Water Framework Directive; 

 the ecological potential of a body of surface water designated as heavily 

modified or artificial under that Directive; 

 the surface water chemical status of a body of surface water; 

 the groundwater chemical status of a body of groundwater; or 

 the quantitative status of a body of groundwater. 

 

3.23 Ecological status 

The ecological status of a body of surface water is a measure of the degree to 

which the structure and function of the body's aquatic ecosystem have been 

altered as a result of human activity. 

 

There are five ecological status classes: high, good, moderate, poor and bad.  

Annex 5 to the Water Framework Directive provides a series of definitions 

describing the values expected for different groups of aquatic plants and 
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animals and for different chemicals and physicochemical factors (e.g. 

temperature, pH) in the different ecological status classes. 

 

For example, high ecological status means that there are no, or only very 

minor, alterations to the different plant and animal groups.  Bad ecological 

status means that there are severe alterations to the plant and animal 

communities such that large portions of the communities found at high 

ecological status are absent. 

 

The different groups of plants and animals and the different chemicals and 

physicochemical factors are called quality elements.  The overall ecological 

status of a body of water is determined by the value of the quality element 

most altered by human activity. 

 

The technical work to develop methods and schemes for classifying the 

ecological status of bodies of water is coordinated by the UK Technical 

Advisory Group on the WFD (UKTAG).  UKTAG is a partnership of the UK 

environment and conservation agencies. 

 

UKTAG made recommendations to the UK Government and the devolved 

administrations on classifying the ecological status of bodies of surface water 

and onon the values (i.e. environmental standards) for the chemical and 

physicochemical quality elements.  These were subsequently used as the 

basis for transposing the Directive's status classification schemes, including its 

ecological status classification schemes. 

 

UKTAG's recommendations can be found at: 

 

http://www.wfduk.org/sites/default/files/Media/Environmental%20standards/UK

TAG%20Environmental%20Standards%20Phase%203%20Final%20Report%2

004112013.pdf 

http://www.wfduk.org/resources/paper-11bi-groundwater-chemical-

classification-april-2019 

http://www.wfduk.org/sites/default/files/Media/Environmental%20standards/UKTAG%20Environmental%20Standards%20Phase%203%20Final%20Report%2004112013.pdf
http://www.wfduk.org/sites/default/files/Media/Environmental%20standards/UKTAG%20Environmental%20Standards%20Phase%203%20Final%20Report%2004112013.pdf
http://www.wfduk.org/sites/default/files/Media/Environmental%20standards/UKTAG%20Environmental%20Standards%20Phase%203%20Final%20Report%2004112013.pdf
http://www.wfduk.org/resources/paper-11bi-groundwater-chemical-classification-april-2019
http://www.wfduk.org/resources/paper-11bi-groundwater-chemical-classification-april-2019
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http://www.wfduk.org/resources%20/paper-11bii-groundwater-quantitative-

classification-march-2012  

http://www.wfduk.org/resources%20/recommendations-surface-water-

classification-schemes 

http://www.wfduk.org/resources%20/classification-schemes-river-basin-

planning  

 

3.24 Ecological potential 

Ecological potential is the term used to describe the degree to which the 

potential ecological quality of the aquatic ecosystem of a body of water has 

been realised, given the body's artificial or heavily modified characteristics.  It 

only applies to bodies of water that have been designated as heavily modified 

or artificial. 

 

If the maximum potential has been realised, the status of the body of water is 

described as maximum ecological potential.  There are five classes of 

ecological potential: maximum, good, moderate, poor and bad.  Good 

ecological potential describes a condition in which the ecological quality is only 

slightly less than the maximum that could be achieved. 

 

Annex 5 to the Water Framework Directive provides a series of definitions 

describing the values for different plant, animal, chemical and physicochemical 

quality elements that are consistent with the different ecological potential 

classes. 

 

The values (i.e. environmental standards) for the chemical and 

physicochemical quality elements at maximum and good ecological potential 

are the same as those for high and good ecological status. 

 

UKTAG published guidance on the classification of ecological potential for 

heavily modified water bodies and artificial water bodies which can be found at: 

http://www.wfduk.org/resources%20/guidance-defining-good-ecological-

potential  

http://www.wfduk.org/resources%20/paper-11bii-groundwater-quantitative-classification-march-2012
http://www.wfduk.org/resources%20/paper-11bii-groundwater-quantitative-classification-march-2012
http://www.wfduk.org/resources%20/recommendations-surface-water-classification-schemes
http://www.wfduk.org/resources%20/recommendations-surface-water-classification-schemes
http://www.wfduk.org/resources%20/classification-schemes-river-basin-planning
http://www.wfduk.org/resources%20/classification-schemes-river-basin-planning
http://www.wfduk.org/resources%20/guidance-defining-good-ecological-potential
http://www.wfduk.org/resources%20/guidance-defining-good-ecological-potential


ELD Guidance  35 

 

 

 

3.25 Surface water chemical status 

There are two surface water chemical status classes: 'good surface water 

chemical status' and 'failing to achieve good surface water chemical status'. 

 

Good surface water chemical status is the chemical status achieved by a body 

of surface water in which concentrations of priority substances and certain 

other dangerous substances do not exceed the environmental quality 

standards established for them. 

 

A list of priority substances was included in Directive 2008/105/EC7 and 

subsequently updated by Directive 2013/39/EU.   

 

Further information on the classification of surface water chemical status, 

including a list of the relevant substances, is included on UKTAG's website at: 

http://www.wfduk.org/resources%20/guidance-defining-good-ecological-

potential 

 

3.26 Groundwater chemical status 

Groundwater chemical status is principally a measure of the impact of 

pollutants in groundwater on associated surface waters; terrestrial ecosystems 

directly dependent on groundwater; and human uses of groundwater, such as 

abstraction for human consumption. 

 

There are two status classes: ‘good groundwater chemical status’ and ‘poor 

groundwater chemical status’.  The parameters for determining groundwater 

chemical status are concentration of pollutants and conductivity.  The values 

and conditions required of the parameters at good status are defined under 

                                                 
7 Directive 2008/105/EC of the European Parliament and of the Council of 16 December 2008 
on environmental quality standards in the field of water policy, amending and subsequently 
repealing Council Directives 82/176/EEC, 83/513/EEC, 84/156/EEC, 84/491/EEC, 86/280/EEC 
and amending Directive 2000/60/EC of the European Parliament and of the Council 

http://www.wfduk.org/resources%20/guidance-defining-good-ecological-potential
http://www.wfduk.org/resources%20/guidance-defining-good-ecological-potential
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Annex 5 to the Water Framework Directive and under Directive 2006/118/EC 

(the new Groundwater Directive). 

 

UKTAG recommendations on classifying groundwater chemical status   were 

used as the basis for transposing the Directive's classification scheme.  Further 

information is available at: 

 http://www.wfduk.org/resources/paper-11bi-groundwater-chemical-

classification-april-2019 

 

3.27 Groundwater quantitative status 

Groundwater quantitative status is principally a measure of the impact of 

groundwater abstraction on associated surface waters and on terrestrial 

ecosystems directly dependent on groundwater. 

 

There are two status classes: ‘good groundwater quantitative status’ and ‘poor 

groundwater quantitative status’.  The parameter for the classification of 

groundwater quantitative status is the groundwater level regime.  The values 

and conditions required of the level regime at good status are defined in 

Annex 5 to the Water Framework Directive. 

 

UKTAG recommendations on classifying groundwater quantitative status  were 

used as the basis for transposing the Directive's classification scheme.  Further 

information is available at: 

 http://www.wfduk.org/resources/paper-11bi-groundwater-chemical-

classification-april-2019 

 

3.28 Pollution incidents and water damage 

As confirmed in European guidance8, short-term, transient adverse effects 

from which the affected body of water recovers without the need for 

remediation measures are not significant enough to cause deterioration of 

status. 

                                                 
8https://ec.europa.eu/environment/water/water-framework/info/intro_en.htm 

 

http://www.wfduk.org/resources/paper-11bi-groundwater-chemical-classification-april-2019
http://www.wfduk.org/resources/paper-11bi-groundwater-chemical-classification-april-2019
http://www.wfduk.org/resources/paper-11bi-groundwater-chemical-classification-april-2019
http://www.wfduk.org/resources/paper-11bi-groundwater-chemical-classification-april-2019
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Pollution incidents often result in acute but short-lived adverse effects.  This is 

because the pollutants are quickly flushed away and diluted.  Subsequent re-

colonisation of the affected waters by aquatic plants and animals from 

unaffected areas can then be quite rapid. 

 

Pollution incidents are most likely to lead to water damage where: 

 the incident results in serious contamination of sediments in the body of 

water or on the surrounding land and this contamination then acts as a 

longer-term source of pollution; 

 natural flushing and dilution of the pollutants is very limited; or 

 the incident damages isolated aquatic plant or animal populations which 

cannot readily re-establish by re-colonisation from other waters. 

 

However, even where the adverse effects resulting from a pollution incident are 

not transient, their geographical extent may be too limited to affect the status of 

a body of water.  UKTAG's recommendations on spatial scale considerations in 

assessing the status of surface water bodies are available at: 

http://www.wfduk.org/sites/default/files/Media/Characterisation%20of%20the%

20water%20environment/Recommendations%20on%20surface%20water%20s

tatus%20classification_Final_010609.pdf  

It will not always be clear at the time of an incident, or immediately afterwards, 

whether the incident will lead to water damage.  However, the preventive 

action, including the action to immediately control and contain the pollution, 

which is required under existing legislation for the protection of the water 

environment from pollution is similar to that which would apply should the 

incident fall within the scope of the Regulations. 

 

http://www.wfduk.org/sites/default/files/Media/Characterisation%20of%20the%20water%20environment/Recommendations%20on%20surface%20water%20status%20classification_Final_010609.pdf
http://www.wfduk.org/sites/default/files/Media/Characterisation%20of%20the%20water%20environment/Recommendations%20on%20surface%20water%20status%20classification_Final_010609.pdf
http://www.wfduk.org/sites/default/files/Media/Characterisation%20of%20the%20water%20environment/Recommendations%20on%20surface%20water%20status%20classification_Final_010609.pdf
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3.29 Exclusion for Article 4(7) of the Water Framework Directive 

Damage does not constitute water damage under the Regulations if 

paragraph 7 of Article 4 of the WFD applies. 

 

Paragraph 7 of Article 4 of the WFD provides a defence to Member States 

where there is a failure to achieve either that Directive's objective of preventing 

a change in status to a lower status or aiming to achieve good status.  The 

defence allows new modifications to physical characteristics of bodies of 

surface water or alterations to the level of bodies of groundwater where the 

benefits to human health, human safety or sustainable development outweigh 

the benefits of protecting the water environment; or which are otherwise of 

overriding public importance. 

 

The WFD defence is not normally available to Member States in relation to 

adverse effects caused by pollution.  Under certain conditions, the defence can 

apply in relation to damage caused by abstractions and impoundments.  The 
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Figure 4: Decision Tree for Environmental Damage to Water 
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applicability of a defence will normally be determined before a permit or other 

form of authorisation is granted for such activities.  If a defence is not 

applicable, no permit should be granted.   

 

3.30 Land damage 

Environmental damage to land means contamination of land by substances, 

preparations, organisms or micro-organisms arising out of an activity specified 

in Schedule 2 that results in a significant risk of adverse effects on human 

health. 

 

This is a risk-based definition.  It is considered that the definition includes 

cases where the adverse effects in question are being caused at the time of 

the introduction of the contaminants, as well as cases where such effects are 

possible but may not be evident for many years. 

 

In determining whether land damage has occurred, consideration must be 

given both to whether there is contamination of land by substances9, 

preparations10, organisms or micro-organisms and to whether that 

contamination results in a significant risk of adverse effects on human health. 

 

3.31 Consideration of whether there is ‘contamination of land by 

substances, preparations, organisms or micro organisms’ 

The following points should be considered: 

 Exposure to air-borne material from a source other than the land itself is 

not included. 

 Contaminants might move from where they were originally introduced 

but would still be covered if they pose a significant risk of human health 

being adversely affected. 

                                                 
9 “Substances” can be taken to mean chemical elements and their compounds as they occur in 
the natural state or as produced by industry or any natural or artificial substance whether in 
solid or liquid form or in the form of gas or vapour.  
10 “Preparations” can be taken to mean mixtures or solutions composed of two or more 
substances.   
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 Whether damage happens on or off-site (i.e. the site where the activity 

(e.g. storage of dangerous substances) is carried out) and whether 

people are at risk when they are on or off-site are not material to the 

judgement of whether there is land damage. 

 Risks might result not only from the toxicological properties of 

contaminants but also from other hazardous properties such as 

flammability, explosiveness or propensity to asphyxiate. 

 

3.32 Consideration of whether contamination ‘results in a significant risk 

of adverse effects on human health’ 

The following points should be considered: 

 “Significant risk” is not defined in the Regulations, and is ultimately a 

matter of judgement.  An insignificant possibility of an adverse effect 

would not be covered. 

 All of the relevant circumstances have to be considered in assessing 

risk.  This will not only include the hazardous properties of contaminants 

and their concentrations in soil, but also other factors that determine 

their risk to health. 

 For risk to arise there must be the potential for a pollutant linkage to 

exist, i.e. a “contaminant”, a “pathway” and a “receptor”11. 

 The lawful current use or any planning permission in existence at the 

time of the damage is taken into account, rather than some different use 

to which the land might be put in the future (9(2) in Schedule 4). 

 “Human health” can include the health of any number of people.  Risks 

should be assessed in terms of the sensitivity or vulnerability of 

individuals that may be present.  For example, children and the elderly 

are normally regarded as particularly vulnerable.  The risk assessment 

for each case must consider if other more sensitive or vulnerable groups 

might be present. 

 

                                                 
11 This is an established approach to risk assessment.  It should be noted that contaminants in 
the Regulations include “substances, preparations, organisms or micro-organisms”.  Receptors 
in the Regulations are limited to human beings. 
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‘Adverse effects on human health’ includes but is not limited to the following 

health effects: 

 Death; 

 Disease12; 

 Serious injury; 

 Genetic mutation; 

 Birth defects; 

 Impairment of the reproductive functions; 

 Gastrointestinal disturbances (nausea, vomiting, diarrhoea, abdominal 

pain); 

 Respiratory tract effects (irritation of the nose, throat and respiratory 

tract cough, sore throat, dyspnoea); 

 Cardiovascular effects (hypotension, hypertension); 

 Central nervous system effects (headache, lethargy, drowsiness, 

decrease in IQ); 

 Dermal sensitivity (irritation, dryness, erythema); 

 Perturbation of liver or kidney enzymes from the normal range. 

 

3.33 Risk assessment 

A risk assessment will be required to establish whether there is a significant 

risk of adverse effects on human health.  The manner in which this risk 

assessment is carried out and the information required will depend on the 

nature of the case.  It may be helpful to use the method set out in Land 

Contamination: Risk Management13 published by the Environment Agency.  

This provides a framework for assessing risks posed by contamination and 

deciding on the appropriate course of action under a range of regulatory and 

non-regulatory scenarios and may be suitable for use in deciding whether there 

is land damage under the Regulations.  In particular, chapter 2 on risk 

assessment may provide a useful model to follow. 

                                                 
12 “Disease” is taken to mean ‘an unhealthy condition of the body or a part of it and can 
include, for example, cancer, liver dysfunction or extensive skin ailments.  Mental dysfunction 
is included only insofar as it is attributable to the effects of a pollutant on the body of the 
person concerned’ 
13  https://www.gov.uk/guidance/land-contamination-how-to-manage-the-risks 
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Once it has been established that contaminants are present in the soil, a view 

will need to be taken as to whether these constitute a risk to human health and, 

if so, whether the risk is significant.  In reaching this decision, it will be 

appropriate to take into account relevant, authoritative scientific information 

from e.g. Health Protection Agency, or the Food Standards Agency, or other 

appropriate source. 

 

In addition to scientific information, professional judgement will also play an 

important role in determining whether cases represent land damage.  This is 

particularly the case when it comes to deciding whether a risk to human health 

is, in the opinion of the Authority, significant. In exercising judgement a range 

of considerations will be taken into account. Relevant factors include but are 

not limited to: 

 Seriousness of possible or actual health effects; 

 Likely duration of possible or actual health effects; 

 Whether effects are reversible; 

 Level of risk of health effects arising and strength of evidence; 

 Level of actual or potential human exposure to contamination; 

 Nature of the pathway (i.e. intake or other bodily exposure); 

 Available information to establish a dose-response relationship; 

 Number of people likely to be exposed; 

 Vulnerability of people likely to be exposed; 

 Duration of time and regularity that people are likely to be exposed. 

 

Ultimately the Authority must decide whether or not there is environmental 

damage.  In some cases there will be considerable uncertainty for example 

because of gaps in scientific knowledge or because there is more than one 

reasonable method for assessing risks and reaching decisions.  Therefore, it is 

possible that different suitably qualified people, each acting reasonably, could 

make different judgements based on the same evidence.  Provided decisions 

are taken reasonably, informed by risk assessment based on sound science 

and reasonable consideration of the site and local circumstances, the 
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Regulations leave considerable leeway for judgement.  The Authority should 

therefore be confident in exercising judgement. 

 

While considering whether there is land damage under the Regulations 

consideration should also be given to whether the condition of the land could 

also lead to other remedial requirements under other environmental protection 

legislation.  There may be risks to property or ecological systems that may 

require action in the future and anticipating such potential requirements is likely 

to save cost, inconvenience and other liabilities. 
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4. ROLES AND RESPONSIBILITIES 

 

4.1 Reporting an imminent threat or suspected environmental damage 

The Authority may be informed of imminent threats or suspected environmental 

damage by the operator or it may be brought to the attention of the Authority by 

an individual.  Figure 6 lists the information required by the Authority.  The 

Authority may ask for further information about the imminent threat or 

suspected damage.  This may vary, depending on the circumstances of the 

imminent threat or the type of damage. 

 

Figure 6: Information to be supplied to the Authority by operators and 

interested parties when informing of environmental damage or the 

imminent threat of environmental damage or requesting action. 

 Name and contact details 

 That imminent threat or environmental damage is being reported under 

the Environmental Liability Regulations, although the Authority will 

decide if the Environmental Liability Regulations are applicable 

 Date and time the damage or threat of damage was discovered or 

suspected 

 Location of the activity (map, grid reference, description) 

 Description of the activity 

 Description of the location where damage has occurred or is likely to 

occur (if different from location of the activity) 

 Type of damage caused or likely to be caused 

 Details of impact or potential impact (e.g. substances released or 

potentially released, species or habitats affected or likely to be affected) 

 Indication of the scale of damage or potential damage 

 Useful supporting information (e.g. photographs) 

 Any necessary health and safety considerations 

 

In addition, interested parties should also provide a statement explaining how 

they will be affected by the damage, or specify their sufficient interest. 
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4.2 Request for action by an interested party 

The Authority may also become aware of possible imminent threats or 

environmental damage as a result of a request for action by an interested 

party.  An interested party is any person who is affected or likely to be affected 

by environmental damage or who otherwise has a sufficient interest.  Those 

with sufficient interest will depend on circumstances but could, for example, 

include: 

 Birdwatchers; 

 Ramblers; 

 Recreational fishermen; 

 Farmers’ organisations; 

 Residents; 

 Those responsible for or those whose health may be at risk from 

contaminants; 

 Charities whose objectives include the conservation of the environment 

or health-related charities. 

 

The Authority will not need to take any further action if the person requesting 

action is not likely to be affected or does not have a sufficient interest or if, in 

its opinion, the information does not disclose any genuine environmental 

damage or imminent threat of environmental damage. 

 

4.3 Duties of operators 

4.3(a) Take immediate action and inform the Authority 

Imminent threats of environmental damage or suspected environmental 

damage should be reported immediately to the Authority.  Contact details for 

the Authority can be found in Annex 10. 

 

If an operator considers that there are reasonable grounds to suspect an 

imminent threat of environmental damage or there is environmental damage, 

the operator must take immediate action: 
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 take all necessary steps to prevent the damage or prevent further 

damage; 

 inform the enforcing Authority of all relevant details, unless the threat 

has been eliminated; and 

 take steps specified in a notice served by the Authority to prevent 

damage or further damage. 

If it is not possible to provide all relevant details of the incident immediately, 

priority should be given to preventing damage or preventing further damage 

and informing the Authority that the imminent threat exists or that there is 

environmental damage.  Details of the incident and action taken should be 

provided to the Authority as soon as possible thereafter. 

 

4.3(b) Provide further information 

The operator must provide further information as required by the Authority. 

This information may be requested at any stage of the investigation or 

remediation. 

 

4.3(c) Submit proposals 

The operator must submit proposals for measures that will achieve the 

remediation of the environmental damage where notified by the Authority that it 

must do so.  These proposals must be in accordance with Schedule 4. 

 

4.3(d) Undertake preventive and remedial measures 

The operator must carry out, ensure or facilitate preventive and remedial 

measures, as appropriate, in accordance with the requirements of the 

Authority’s notices served on them.  Failure to comply with a notice is an 

offence. 

 

Third parties are required to give any consent or grant any land or water rights 

needed by the operator to carry out the remedial measures required under the 

Regulations.  These third parties are entitled to compensation from the 

operator as determined in accordance with Schedule 5 of the Regulations. 
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4.3(e) Pay costs claimed by the Authority 

The operator must pay any costs claimed by the Authority in relation to an 

imminent threat of environmental damage or actual environmental damage. 

 

4.4 Duties of the Authority 

4.4(a) Assess damage, identify an operator and require proposals 

Once the Authority is aware of possible environmental damage or an imminent 

threat of environmental damage, it must establish whether or not it is 

environmental damage. 

 

If the Authority has reasonable grounds for believing that there is an imminent 

threat of environmental damage, it may require the operator to take preventive 

measures.  The Authority may serve a notice (regulation 9(2)) on the operator 

that: 

 describes the threat; 

 specifies the measures required to prevent the damage; and 

 requires the operator to take those measures or measures at least 

equivalent to them within the period specified in the notice. 

 

If the Authority decides that there is environmental damage, it must identify the 

operator of any activity that caused or contributed to the damage and notify the 

operator that: 

 the damage is environmental damage; 

 the damage was caused or contributed to by the activity of the operator 

 the operator is required to submit proposals, within a specified time, for 

measures that will achieve remediation of the environmental damage in 

accordance with Schedule 4; and 

 the operator has a right to appeal. 

 

4.4(b) Require remediation 

Once the Authority has received proposed remedial measures from the 

operator or, if a proposal is not received within the specified time limit, it must, 
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so far as is practicable, consult anyone who has notified the Authority under 

regulation 22 and any person on whose land the remedial measures will be 

carried out.  The Authority may consult any other person appearing to be 

necessary. 

 

Following consultation the Authority will serve a remediation notice on the 

operator that specifies: 

 the damage; 

 the measures necessary for remediation of the damage, together with 

the reasons; 

 the period within which those measures must be taken; 

 any additional monitoring or investigative measures that the operator 

must carry out during remediation; and 

 the right of appeal against the remediation notice. 

 

The Authority may serve further remediation notices at any time during 

remediation requiring further or different remediation.  It may also withdraw the 

notice if it is satisfied that the notice should not have been served e.g. where 

the operator provides further evidence to the Authority indicating that the 

remediation notice should not apply to him or if an appeal against the 

notification is likely to succeed. 

 

4.5 Powers of the Authority 

4.5(a) Take steps to prevent or remedy environmental damage 
The Authority may take steps to prevent, control or remedy environmental 

damage where any person under a duty to act in these Regulations fails to do 

so (regulations 11 and 20).  These steps will be at the operator’s expense. 

 

4.5(b) Require information and action 
The Authority may require the operator – or any person, whether or not a 

potential operator – to provide additional relevant information in their 

possession, depending on the circumstances.  Failure to comply with a request 

for information from the Authority or to comply with a notice served by the 

Authority is an offence. 
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4.5(c) Rights of entry 

The Authority has appropriate powers of entry where it has reasonable 

grounds to suspect imminent threats of or actual environmental damage. 

 

4.5(d) Obligations in relation to interested parties 

If the Authority has been notified by an interested party of an imminent threat of 

or actual environmental damage, it must: 

 if practicable, notify the operator concerned of the notification and the 

accompanying information14 and invite that operator to submit 

comments on them; and 

 consider the notification and inform the interested party and the operator 

as to the action, if any, which it intends to take. 

The Authority does not have to satisfy the requirements in the above bullet 

points if: 

 the notifier is not likely to be affected or does not have a sufficient 

interest; 

 in the opinion of the Authority the information provided does not show in 

a plausible manner that environmental damage or an imminent threat of 

environmental damage exists; or 

 as a result of the urgency of the situation, it is not practicable for the 

Authority to comply with this part of the Regulations. 

 

4.6 Who is the Authority? 

The enforcing Authority is the Department of Agriculture, Environment and 

Rural Affairs. 

 

4.7 Damage that will become environmental damage 

Regulation 10 covers damage that will become environmental damage. This is 

where damage has occurred which is not yet environmental damage but is 

sufficiently likely to become environmental damage if action is not taken.  

                                                 
14 Subject to applicable data protection rules and GDPR 
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Further extending the tank example at 2.3, this is where the tank has leaked 

and the contamination has already started to enter the aquifer.  The damage 

does not yet qualify as water damage but without action to control further 

migration of contamination into the aquifer the damage is likely to become 

water damage. 

 

There may be some level of uncertainty as to whether environmental damage 

exists and operators may not immediately have sufficient information to make a 

definitive judgement.  However, action is required where there are reasonable 

grounds to believe that an activity has caused or will cause environmental 

damage, taking account of the uncertainty.  Where operators are in doubt they 

are advised to take a precautionary approach and take immediate action. 

 

4.8 Emergency arrangements 

Some cases requiring immediate action will be dealt with initially under existing 

emergency arrangements.  Sometimes the emergency services such as the 

Police Service of Northern Ireland, the Northern Ireland Fire and Rescue 

Service or the Maritime and Coastguard Agency will be responsible for 

responding to the initial stages of an incident and will then pass over to the 

Authority under the Regulations.  At other times the Authority under the 

Regulations will deal with the initial stages under their existing arrangements 

for emergencies.  Additionally, an incident under the Regulations may also be 

an “emergency” under the Civil Contingencies Act 2004, which has its own 

procedures.  Where action that is taken under existing arrangements is 

provided for under the Regulations, the Authority will be able to recover, from 

operators, eligible costs under the Regulations. The enforcing Authority, under 

Regulation 11, can take action to prevent further environmental damage in an 

emergency, with the costs of any remedial action to be recovered. 

 

Figure 7 sets out the steps where immediate action is required. 
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Figure 7: Immediate Action and Determination of Damage 
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5. PROCESS FOR DECIDING REMEDIAL MEASURES 

 

5.1 Process for identifying remedial measures 

Operators are required to submit proposals for remediation which the Authority 

will consider in deciding the action to be taken.  Responsibility for deciding the 

measures to be undertaken rests with the Authority. 

 

In some cases operators will be well placed to identify remedial measures 

themselves.  In other cases, operators may need to seek advice from other 

experts or from the Authority. 

 

The process of identifying remedial measures should be a collaborative one 

between the Authority and the operator.  Co-operation should ensure that the 

most appropriate measures are identified without undue cost or delay to either 

party.  To facilitate this, the Authority should communicate clear timescales, 

informing the operator of the time within which measures are to be proposed or 

within which any additional information should be provided. 

 

When the operator has been notified that there is environmental damage and 

of the requirement to submit proposals for remediation, the Authority will 

generally give the operator a main point of contact for the case, although 

depending on the circumstances input from several officers may be required. 

 

In practice, the Authority and operators may not have all the necessary 

expertise or capacity in house to identify remedial measures and may need to 

obtain the appropriate expertise. 

 

5.2 Developing measures to propose to the Authority 

The operator is required to propose remedial measures within the time limit 

specified by the Authority.  The proposals will need to be consistent with 

Schedule 4 of the Regulations.  The operator may wish to consult the Authority 

while developing measures to ensure that the proposed measures will be 

acceptable.  The operator should consider consulting with other interested 
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parties at an early stage when developing proposed remedial measures.  This 

would provide an understanding of their expectations and increase the 

likelihood of the package of measures gaining wider support. 

 

It should be noted that the Authority will recover costs incurred from the 

operator. 

 

It is for the operator to decide what information to include in proposing 

measures and how many options to include.  The Authority will need sufficient 

information on any options proposed to be able to take them fully into account 

in deciding which option should be chosen.  Information that may be useful to 

the Authority will include: 

 Time and location of damage; 

 A description of the resources and services damaged including the 

nature, severity and extent of damage; 

 A description of each option including: 

o objectives of remediation; 

o actions taken to remediate (including primary, complementary and 

compensatory measures for damage to species and habitats and 

damage to water) and their location; 

o results expected; 

o measures to address uncertainty; 

o calculations and workings informing estimates of the scale of any 

complementary and compensatory measures; and 

o cost of measures. 

 Other information to inform the Authority’s consideration of the criteria 

identified at 5.6; 

 Methods statement; 

 Project management and monitoring arrangements; 

 Identification of data, modelling and expertise used to inform 

identification of remedial measures. 

 

When the operator has submitted its proposals, the Authority will evaluate the 
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options for remediation including those submitted by the operator and any 

other relevant proposals.  The Authority may request further information from 

the operator relevant to the damage or proposed measures. 

 

5.3 Where the operator appeals 

If the operator appeals against liability to remediate and the appeal is 

unsuccessful or the operator withdraws the appeal, the same processes as 

above will apply and the operator will be required to submit proposed remedial 

measures within a specified time. 

 

5.4 Where the operator fails to propose measures 

If the operator fails to submit measures within the time specified, the Authority 

will identify remedial measures.  The Authority may request information from 

the operator relevant to the damage or to possible remedial measures.  The 

Authority may also wish to consider proposals from other interested parties 

when determining appropriate measures.  Failure of the operator to propose a 

reasonable package of measures will not prevent the Authority serving a 

remediation notice which the operator will then be required to comply with. 

 

5.5 Decisions on remedial measures 

When the operator has submitted proposals, the Authority must then evaluate 

the options for remediation, including those submitted by any other relevant 

parties.  The Authority may request further information from the operator and 

should specify the time within which this should be provided. 

 

5.6 Evaluation of options for remediating damage to water, protected 

species or natural habitats 

In the case of damage to water, protected species or natural habitats, the 

Authority will evaluate the appropriate options, including measures proposed 

by the operator, on the basis of specific criteria.  Evaluating options may, for 

example, include deciding between improving different natural resources or 

services between similar resources but at different sites or between restoring 
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the damaged resources and services to different levels or at different speeds.  

The criteria are as follows: 

 the effect of each option on public health and safety; 

 the cost of implementing the option; 

 the likelihood of success of each option; 

 the extent to which each option will prevent future damage and avoid 

collateral damage as a result of implementing the option; 

 the extent to which each option benefits each component of the natural 

resource or service; 

 the extent to which each option takes account of relevant social, 

economic and cultural concerns and other relevant factors specific to 

the locality; 

 the length of time it will take for the restoration of the environmental 

damage to be effective; 

 the extent to which each option achieves the restoration of the site of 

the environmental damage; and 

 the geographical linkage to the damaged site. 

 

The Authority will need to be satisfied that the measures it chooses are 

sufficient to restore the natural resources or habitats to the state that would 

have existed before the damage took place, or equivalent, through a 

combination of primary, complementary and compensatory remediation.  It will 

need to exercise judgement on how to balance the criteria above in any 

particular case and will need to record the basis on which the decision was 

made.  It should use the best data, models, quantitative methods and expertise 

appropriate to the nature and scale of the case under consideration.  ‘Best’ in 

this context also incorporates the most appropriate to the case. 

 

The Authority may decide that no further measures need be taken if the 

remedial measures already taken have removed any significant threat of 

adversely affecting human health, water or protected species and natural 

habitats and the cost of the remedial measures needed for restoration to its 
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state before the incident would be disproportionate to the environmental 

benefits to be obtained. 

 

5.7 Consultation on proposals 

Once it receives proposals from the operator (or if it has not received proposals 

within the specified time), the Authority should, so far as practicable, consult 

the following persons before serving a remediation notice on an operator and 

should consider relevant comments: 

 any person who has notified the Authority; or 

 any person on whose land the remedial measures will be carried out; 

and 

 may consult any other person appearing to be necessary (e.g. who has 

been, or is likely to be, affected by the damage or any person who has a 

sufficient interest). 

 

The Authority will decide how to consult given the specific circumstances and 

will give those consulted a reasonable time limit in which to respond.  The 

Authority must take account of any comments submitted within the time limit in 

deciding on the measures to be included in the remediation notice. 

 

The Regulations set out the minimum acceptable requirements and both the 

Authority and operator should consider how to constructively involve interested 

parties in the decision making process, on a case by case basis.  Effective 

involvement of interested parties should in most cases involve more than 

simply the opportunity to react to proposals after they have been agreed 

between the operator and the Authority.  Ideally, interested parties who wish to 

be involved in the process of influencing the remediation package should be 

given opportunities to do so.  Transparency in the process of decision-making 

is in the interest of all concerned including the operator, by increasing 

confidence in the result and ensuring unnecessary appeals and challenges are 

avoided.  The operator and Authority may want to consider the establishment 

of an advisory committee of interested parties as a means of involving them in 

the development of the proposals. 
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5.8 Serving a remediation notice 

The level of detail and coverage of a remediation notice will depend on the 

circumstances of the case.  A remediation notice should include at least the 

main actions that need to be taken and the results that are required from 

remediation.  The remediation notice will specify: 

 the damage; 

 the measures necessary for remediation of the damage, together with 

the reasons; 

 the period within which the remedial measures must be taken; 

 any additional monitoring or investigative measures that the operator 

must carry out during remediation; and 

 the right of appeal against the remediation notice. 

The Authority may also decide to include other information such as: 

 the objectives of remediation; 

 results required; 

 methods statement; 

 required project management and reporting. 
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Figure 8: Deciding Remedial Measures 

Operator submits measures within time limit specified by the Authority 

Authority consults interested parties 

Authority decides on remedial measures, taking account of the operator’s proposals 
and comments from interested parties 

Authority notifies operator that the damage is ‘environmental damage’, the damage 
was caused or contributed to by the activity of the operator and the operator must 

submit proposals within a time limit 
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6. IDENTIFYING REMEDIAL MEASURES 

 

This chapter outlines how remediation for damage to species and habitats and 

damage to water are to be applied and what approaches are to be used for 

assessing the level of remediation required.  It includes a guide to enable 

assessments to be carried out for the more simple cases of damage15.  It also 

provides general guidance for remediation of land damage. 

 

6.1 Damage to species and habitats and damage to water 

The Regulations require a different and more comprehensive approach for 

remediation of damage to water or to species and habitats compared to that for 

land damage.  The approach required introduces new terms and concepts, 

most of which are explained in the text below and included in the glossary at 

Annex 1. 

 

Natural resources – refers to specific natural resources as follows: 

 EU protected species and habitats (identified in more detail in Annex 2); 

 species and habitats on ASSIs declared under Article 28(1) of the 

Environment (Northern Ireland) Order 2002; and 

 water. 

Schedule 4(1) clarifies that natural resources excludes land in this context. 

 

Services – refers to the functions performed by a natural resource for the 

benefit of another natural resource or the public.  A forest, for example, might 

provide services such as habitat, food, canopy or pollination for other natural 

resources and opportunities for bird-watching, fishing or rambling for the public.  

The Millennium Ecosystem Assessment identifies four categories of services 

provided by ecosystems: 

 “Provisioning” such as of food, fresh water, wood and fibre; 

 “Regulating” such as of climate, flood and disease; 

                                                 
15 More involved cases would require more detailed guidance and specialist expertise.  A key 
source for further information is the Remede toolkit and associated documents.  Remede is a 
European funded project to provide information and case studies on using resource 
equivalency methods in the context of the Environmental Liability Directive and other European 
directives. 
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 “Supporting” such as through nutrient cycling, soil formation and primary 

production; and  

 “Cultural” such as aesthetic, spiritual, educational and recreational. 

See www.millenniumassessment.org for more information. 

 

6.2 Primary, complementary and compensatory remediation 

The objective of remediation is to provide the same level of natural resources 

or services as would have existed if the damage had not occurred.  This 

objective must be achieved using a combination of primary remediation, 

complementary remediation and compensatory remediation.  The Regulations 

also require that remediation removes any significant risk to human health 

(Schedule 4(2)). 

 

6.2(a) Primary remediation 

Primary remediation consists of those measures which return the damaged 

resources or impaired services to or towards the condition they would have 

been in had the damage not occurred.16  Several existing regimes already 

require that the environment is restored to or towards its original condition. 

 

Primary remediation for restoring damage will depend on the natural resources 

damaged and the circumstances of the case.  Possible primary measures 

include ‘natural recovery’, which entails allowing the natural resources and 

services to recover naturally.  Natural recovery should always be considered 

and in many cases will be the best option.  Natural recovery does not 

necessarily mean doing nothing as it will often involve some active intervention 

such as removing the factors or pressures (e.g. chemicals or physical 

obstructions) that were responsible for the decline of the natural resources or 

services, or containing the area to facilitate recovery.  In general, natural 

                                                 
16 Note this does not say to the state the resources and services were in before the damage 
took place but the state they would have been in but for the damage.  This allows for the fact 
that in some cases there may be clear evidence to suggest that without the damage the 
resources and services would have improved or deteriorated from the condition they were in 
before the damage took place and so the effect of remediation should correspond to the state 
they would have been in rather than the state they were in before the damage took place. 
 

http://www.millenniumassessment.org/
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recovery will be a managed process, with at least some degree of monitoring. 

 

Primary measures might also involve a wide range of other actions such as: 

 removing and/or treating contaminants to reduce impacts on natural 

resources; 

 removing or protecting against other pressures on the resources and 

services (e.g. other obstructions, alien species and/or development-

related pressures); 

 re-stocking or re-introductions of damaged species (e.g. fish); 

 seeding, planting or replanting vegetation; 

 engineering works to provide habitats (e.g. riffles and eddies in rivers); 

 removing bottlenecks like impassable weirs and culverts; 

 providing fish passes; 

 providing conservation staff to manage and maintain sites; 

 developing and implementing strategic management plans; 

 implementing restrictions to access; 

 implementing improvements to access (e.g. to increase the capacity for 

the public to benefit from a service); and 

 providing monitoring capacity. 

 

In some cases the options for measures that directly improve or recover 

damaged resources may be limited or unreasonably costly.  This may be the 

case especially in the marine environment.  In these cases, options which 

contribute to the prevention or mitigation of other pressures may be more 

appropriate. 

 

6.2(b) Complementary and compensatory remediation 

The central principle behind requirements for complementary remediation and 

compensatory remediation in addition to primary remediation is to make those 

who have caused environmental damage responsible for the full consequences 

of the damage. 

 

Complementary remediation consists of measures to compensate for where 
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primary remediation does not fully return the damaged natural resources or 

services to the condition that would have existed had the damage not 

occurred.  Measures can either be taken at the damaged site or an alternative 

site, but where possible and appropriate the alternative site should be 

geographically linked to the damaged site, taking into account the interests of 

the damaged natural resources or impaired services. 

 

Complementary remediation recognises that in some cases it will not be 

possible or desirable to restore resources or services to their previous 

condition or to do so within a reasonable timeframe.  Extreme examples of this 

may be where an incident of damage has removed the last individuals of a 

particular species, or where an ancient woodland has been damaged and it 

may be better to take measures to improve some other part of the woodland, 

or another woodland, than to plant and manage new woodland over a sufficient 

timescale.  It may also be that the Authority is satisfied that measures taken at 

an alternative site are equally beneficial to measures at the damaged site. 

 

Generally where environmental damage arises it will take some time before the 

resources and services recover to their previous condition.  During this time, 

and as a result of the environmental damage, the public or other natural 

resources will not be able to benefit from them.  Examples of this may be 

where an incident has removed bird populations for a period of time from an 

area regularly visited by birdwatchers, or where an incident has removed a 

breeding ground for fish.  Compensatory remediation recognises this, requiring 

measures to be taken to compensate for these interim losses.  Compensatory 

remediation can be taken either at the damaged site or an alternative site.  It 

does not consist of financial compensation. 

 

Complementary and compensatory measures involve providing, enhancing or 

improving resources and services either at the site of damage or at an 

alternative site.  In the case of compensatory remediation, measures may be 

additional improvements to those resources and services that were damaged.  

The range of actions undertaken as complementary and compensatory 

remediation is similar to those for primary remediation (see 6.2(a)), except that: 
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 natural recovery does not count as complementary and compensatory 

remediation unless it results from specific actions taken as 

complementary and compensatory remediation because complementary 

and compensatory measures need to provide additional improvements 

or enhancements to resources and services compared to what would 

otherwise have happened; and 

 complementary and compensatory remediation may involve providing 

resources and services that were not previously present at a site. 

 

The objective of remediation under the Regulations (Schedule 4) is to achieve 

the same level of natural resources and/or services as would have existed if 

the damage had not occurred. 

 

Providing natural resources of the ‘same type, quality and quantity’ would 

mean taking measures to restore, for example, the same type and quality of 

birds, dolphins, habitat or river in a quantity sufficient to meet the objective at 

6.2.  Providing natural resource services of the ‘same type, quality and 

quantity’ would mean taking measures to restore, for example, biological 

productivity, drinking water, recreational opportunities or other ‘provisioning’, 

‘regulatory’, ‘supporting’ or ‘cultural’ services sufficient to meet the objective at 

6.2, recognising that a level of natural resource different to those lost may need 

to be provided to meet this objective. 

 

Where the relationship between natural resources and their services is not 

constant then it might mean providing a different level of natural resources 

(birds, dolphins, river) to provide the same type, quantity and quality of 

services as have been lost. 

 

Providing ‘similar but different natural resources’ would mean providing natural 

resources that have sufficiently similar functions that a quantitative basis can 

be found to compare the level of services they provide.  It may also be possible 

to use a habitat ‘scalar’17 as a rate of exchange between two habitat types to 

                                                 
17 ‘Scalar’ refers to the rate of exchange between the different habitat types 
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reflect their relative desirability not only by reference to services (e.g. 

ecological productivity, ability to provide food, fresh water, wood and fibre or 

recreational potential) but also other attributes such as their distance from the 

damaged site or to capture factors related to society’s preferences for the two 

habitat types. 

 

‘Different natural resources or services’ include natural resources that are 

entirely different and provide entirely different services. 

 

6.3 Remediation in the Marine Environment 

Marine habitats and species will generally be less accessible than land ones 

and, while there may be some proactive measures that can be taken to restore 

damage (e.g. dredging, capping and protection of breeding areas),  it will often 

not be possible to create, manage or maintain habitat or introduce species in 

the same way that it is on land.  Where active restoration actions are possible 

they will often be expensive and may sometimes cause further damage.  

Remediation in the marine environment is therefore likely to require a different 

approach from that on land. 

 

In many cases it is likely to be necessary to rely on natural recovery for primary 

remediation.  Consideration should, however, be given to whether wider 

pressures on the natural resources can be addressed to promote improved 

and/or accelerated recovery. 

 

As on land, if full recovery is not achieved, complementary remediation will be 

required and there will normally be some interim loss requiring compensatory 

remediation.  In some cases active measures may sometimes be possible to 

enhance species and habitats (for example installing artificial reefs).  

Addressing wider pressures may also provide a means of achieving 

compensatory and complementary remediation either at the damaged site or 

elsewhere.  In some cases this could take the form of making arrangements to 

remove the source of the pressure or it could involve providing information to 

other users of the sea so as to reduce the impacts they cause. 



ELD Guidance  66 

 

In some cases there will not be viable options for remediation that are closely 

linked to the damage.  In these cases it is likely to be necessary to exercise the 

flexibility in Schedule 4 to provide either ‘similar but different natural resources’ 

or ‘different natural resources’.  This may mean providing resources that are in 

coastal areas or on land, although the evaluation criteria that the Authority will 

use should be anticipated. 

 

In general terms there is also likely to be greater uncertainty in the marine 

environment as there may be more constraints on available data and less 

experience for example of recovery rates and the likelihood of success of 

options.  Furthermore, marine data collection is generally expensive.  This will 

mean that the Authority will have to make judgements, sometimes with 

significant uncertainty, and to strike a balance between containing the costs to 

operators of data collection and of reducing uncertainty.  Provided decisions 

are taken reasonably and on the basis of the available evidence, the Authority 

should be confident in exercising judgement. 

 

6.4 The remediation ‘package’ 

There is flexibility in the combination of primary, complementary and 

compensatory remedial measures that can be proposed by the operator and 

chosen by the Authority.  Measures where primary remediation does not fully 

restore resources or services can be chosen as long as an equivalent level of 

resources and services is provided as complementary remediation.  Likewise 

measures where primary remediation restores natural resources or services to 

their previous condition more slowly can be chosen as long as compensatory 

remediation provides a similar level of resources and services to those lost 

pending recovery.  The extent to which this flexibility is exercised is for the 

Authority’s judgement on a case-by-case basis.  5.6 sets out the evaluation 

criteria that the Authority is required to use in deciding which measures should 

be carried out. 
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A graphical illustration of the primary and compensatory remediation package 

can be found in Annex 4. 

 

6.5 Quantifying complementary and compensatory measures 

This section introduces the approaches for assessing how much 

complementary and compensatory remediation needs to be provided.  Where it 

has been possible to identify natural resources or services of the same or 

similar type as those damaged, an approach based on the equivalence of 

resources and services should be used.  Resource Equivalency Analysis 

(REA) and Habitats Equivalency Analysis (HEA) are the main approaches that 

have been developed. 

 

Where it is necessary to provide entirely different natural resources or services, 

it will not be possible to use REA or HEA and it will be necessary to use 

monetary valuation (Schedule 4(7)).  If possible, remedial measures should 

have the same monetary valuation as the lost natural resources or services. 

 

Whichever approach is used, the basic principle is to find a unit of exchange 

between the losses of natural resources and services in the same units as the 

gains to be provided through complementary and compensatory remediation.  

This is in order to calculate the scale of (or ‘to scale’) measures needed to be 

equivalent to the losses. 

 

6.6 Habitats Equivalency Analysis and Resource Equivalency Analysis 

These approaches have been developed in recent years to assess remedial 

measures required under US environmental liability regimes.  The two 

approaches are similar, the main difference is that HEA measures the area or 

extent of a particular resource (e.g. hectares of grassland or kilometres of river) 

and includes another parameter to reflect the change in service level of that 

area and REA generally measures numbers of a particular resource (e.g. birds, 

fish, trees). 
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The units of exchange used in HEA consist of three parameters: 

change in service level x area x time 

Units could therefore be expressed as “service-hectare-years” or “service-

kilometre-years”. 

 

The units of exchange used in REA will be case specific.  In some cases, the 

units of exchange may simply be the number, mass or similar measure of a 

particular resource damaged by the incident.  In other cases, the loss may be 

better characterised using units of “resource-time” (similar to those used for 

HEA) such as fish-months or seabird years18. 

 

In practice as the losses and gains occur across time in the past, present and 

future, and potentially arise at different times from each other, it is necessary to 

‘discount’ the units to express them in ‘present value’ terms.  The units then 

become: “discounted fish-months”, “discounted service-hectare-years” and so 

on. 

 

Examples of how HEA and REA work can be found in Annex 5. 

 

6.7 Discounting 

Discounting is a familiar concept from the financial arena where investments 

made in different time periods are similarly discounted so that they can be 

compared on an equal basis.  If, for example, an investment is going to pay out 

£100 for each of the next ten years, we would typically value the £100 we get 

this year more highly than the one we get next year and so on.  A discount rate 

is therefore applied to reflect the proportion by which today’s value of £100 

decreases each year the further into the future we expect to receive it.  

Similarly it is considered that we would assign a higher value to natural 

resources and services that we enjoy now than those we expect to enjoy in the 

future, assuming that they otherwise remain the same. 

                                                 
18 In some cases it may be appropriate to include an additional parameter to adjust for quality 
or service level (as for HEA).  This is where resources are not of a consistent quality or where 
the quantity of natural resources lost or gained is not proportionate to the quantity of services 
lost or gained from those natural resources. 
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A standard annual discount rate of 3.5% is recommended in the Northern 

Ireland Guide to Expenditure Appraisal and Evaluation (NIGEAE)19 to reflect 

the value society attaches to ‘consumption’ (i.e. enjoyment of goods and 

services) at different points in time. The NI Guide generally accords with the 

principles of the latest HM Treasury Green Book20 but contains more practical 

guidance tailored specifically to the needs of NI Departments21.  The Green 

Book also suggests a declining long-term discount rate so that 3.5% is the 

annual rate for the first 30 years, 3.0% is used for the next 45 years and so on.  

It is appropriate to use this rate unless there is clear information to suggest that 

a different rate should be used in the specific case. 

 

Further information on discounting can be found in Annex 5 of the Remede 

toolkit. 

 

6.8 Monetary valuation (Schedule 4(7)) 

If possible, complementary and compensatory remedial measures must 

provide natural resources or services of the same type, quality and quantity as 

those damaged.  Where this is not possible, similar but different natural 

resources or services must be provided. 

 

If these requirements cannot be met, different natural resources or services 

may be provided but the remedial measures must have the same monetary 

valuation as the lost natural resources or services. 

 

Economists have developed methods to measure the value of natural 

resources and services where they are not otherwise normally assigned a 

monetary value or where the value assigned to a product (e.g. timber) in the 

marketplace does not reflect their full value to society (e.g. the value of a tree’s 

                                                 
19 https://www.finance-ni.gov.uk/topics/finance/northern-ireland-guide-expenditure-appraisal-
and-evaluation-nigeae 
20 The Green Book: appraisal and evaluation in central government; HM Treasury guidance on 
how to appraise and evaluate policies, projects and programmes. 
21 This NI guide should be read in conjunction with the Green Book which remains an 
authoritative guide to the principles of appraisal and evaluation.  
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timber does not capture the value the tree provides as habitat, sequestering 

carbon, preventing soil erosion or a variety of other services). 

 

The same broad approach as for REA and HEA can be adopted using 

monetary valuation whereby: 

 a value (£) is established for the lost resources; 

 potential projects are identified and a value is established for each 

hectare or individual improved or provided; 

 the value of the lost resources is divided by the number of hectares 

needed as complementary or compensatory remediation. 

This is known as Valuation Equivalency Analysis (VEA). 

 

The Remede toolkit22 refers to two general categories for valuing the 

environment: 

 

1. Those where values can be based on the direct ‘utility’ that environmental 

goods and services provide to people e.g. the value of forests to deer hunters, 

or of wilderness protection to mountaineers.  Within this approach there are 

two sub-approaches that are generally recognised: 

Revealed preference techniques - these look for functional relationships 

between people’s consumption or enjoyment of an environmental, non-market 

good, and a good which is traded in markets.  Two principle approaches are 

‘travel cost’ and ‘hedonic pricing’.  The travel cost model uses people’s 

expenditures on travel to measure their demand for outdoor recreational 

resources such as salmon fisheries or national parks.  The hedonic pricing 

approach seeks statistical relationships between housing or labour markets 

and environmental variables such as air quality or health risks. 

Stated preference techniques - these use surveys to directly estimate people’s 

willingness to pay (or willingness to accept compensation) for changes in 

environmental quality.  Tools within this approach include ‘contingent valuation’ 

and ‘choice modelling’. 

 

                                                 
22 See Annex 6 of the Remede toolkit on Economic Valuation Techniques 



ELD Guidance  71 

2. Those where values can be based on the role that ecosystem services 

play in the production of market-valued goods e.g. the market value approach.  

This technique discusses the relationship between the environmental good of 

interest and the production, quality or quantity of a market-valued good e.g. the 

value of a wetland in acting as a storm surge barrier and flood mitigation 

device which reduces damage to commercial or domestic property (houses, 

offices, shops) from flooding. 

 

Benefits transfer – the practice of adopting value estimates from the literature 

to the assessment in hand – is increasingly used given the resources and time 

that is required to undertake primary studies. 

 

A framework which identifies all the relevant services may be an effective 

starting point for undertaking monetary valuation in this context. 

 

6.9 Assessing remedial options 

The assessment process for simple cases of damage can be divided into five 

stages: 

 Project planning; 

 Identifying damage; 

 Identifying primary remedial options; 

 Identifying complementary and compensatory remedial options; and 

 Quantifying remediation. 

Depending on the case, assessments may require specialist input from 

e.g. ecologists, economists or lawyers.  The Remede toolkit, and associated 

documents, is a source of further information.  An example of the assessment 

process can be found in Annex 6 to help illustrate how assessments would 

work. 

 

Annex 7 includes case studies of environmental damage which show in more 

detail how assessments would work. 
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6.9(a) Project planning 

Some form of preliminary assessment will be required during the project 

planning phase to identify what is already known.  Readily available 

information should be collected and evaluated and a preliminary estimate of 

the amount of damage and the type, scale and cost of required remediation 

developed e.g. the extent of damage may have been well defined in 

determining that the Regulations apply and the most desirable remedial 

options may be self-evident.  This should help to focus attention during the 

assessment on key data gaps and information needs. 

 

As with any assessment, preparation is critical to success.  Preparation is likely 

to involve drawing up a project plan to determine timetables, resource 

requirements, information needs and stakeholder involvement.  A preliminary 

assessment is likely to be an important part of this phase to identify the key 

issues and the right data to be collected as early as possible. 

 

Undertake preliminary assessment: 

 What are the key issues likely to be? 

 What is already known for each of the steps outlined in this guide? 

 Are there options for complementary and compensatory remediation 

that provide resources or services that are sufficiently similar to the lost 

resources and services to enable REA and HEA? 

 If this is known, is it possible to identify the units of exchange and 

metrics that will be used?  This would enable early collection of data. 

 What information is available about key receptors, likely magnitude of 

impact, recovery time, reasonable remediation alternatives and costs? 

 

Develop a timetable: 

 What are the key steps (e.g. as detailed at project stages 6.9 above)? 

 What are the inter-linkages between them? 

 When is assessment required by? 

 When are critical inputs needed by? 
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Identify resources: 

 Who is going to do the assessment? 

 What skills and expertise are needed? 

 What level of input and detail is proportionate to scale of damage and 

likely remedial options23? 

 

Identify information needs: 

 What kind of data will be needed for the damage and remedial options? 

 How much data is available from the assessment of damage and other 

sources? 

 What models or software will be needed to assess damage and 

remedial measures? 

 

Consider stakeholder involvement: 

 Are there wider stakeholders who may need to be informed or whose 

input will be useful? 

 What arrangements are needed to co-ordinate their input or 

communicate with them? 

 

6.9(b) Identifying damage 

This step involves identifying what natural resources and services are 

damaged and collecting key information about the damage.  This may have 

been done to varying degrees in determining that the Regulations apply but 

there is likely to be some further information required. 

 

List the damaged natural resources and services 

 It is important to note that ‘natural resources’ has a specific meaning 

(see 6.1). 

                                                 
23 It is likely that the level of scientific certainty on the precise nature and scale of damage and 
remediation options will increase with increased input and detailed assessment.  Smaller and 
simpler cases may allow for several simplifying assumptions to be made and for the use of 
software programmes based on inputting some key parameters.  In some larger scale and 
more complex cases detailed assessment will be desirable; in others it may be 
disproportionate to the benefits to be gained. 
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 Consideration should be given to the effects on biological resources, 

other than those within the meaning of natural resources, particularly 

where the natural resources depend on them. 

 It is also important to take account of indirect effects such as loss of 

potential reproduction when species are lost. 

 Establish what features are likely to be damaged by the incident - a 

Conceptual Site Model (CSM) may be a useful tool. 

 An ecosystem services framework may be used to screen for the natural 

resource services affected by the damage. 

 Where many services are affected to varying degrees, the emphasis 

should be on the significant losses. 

 

Collect key information about the damage 

 Much, if not all, of the information required is likely to be available from 

the assessment of whether there was environmental damage in the first 

place and this should (as far as possible) be made available to 

assessors. 

 Key information includes when damage started, the extent of damage 

(e.g. spatial extent or number of individuals damaged), what services 

have been lost and the damage path (e.g. whether there is a sudden 

drop in natural resources or services or a gradual decline).  Information 

may be available in a number of forms such as sampling data, surveys, 

sketch maps, modelling, photographs, witness and professional opinion. 

 Determining the extent of damage will normally require information 

about the condition of the environment before the damage.  In some 

cases there will be site specific data, for example monitoring data for 

reporting for the Water Framework Directive or Habitats Directive.  In 

other cases reference sites might inform the likely condition before the 

damage.  Finally, modelling may be necessary24. 

 If the preliminary assessment has already identified appropriate 

remedial options and identified which quantification approach, units of 

                                                 
24 Section 2.3.2 of the Remede toolkit provides further information on determining the ‘baseline’ 
condition of the environment 
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exchange and service metrics should be used, it will be possible to 

collect precisely the information needed about the damage. 

 There may be more than one type of natural resource damaged and so 

these are likely to need separate assessment. 

 Natural resources may also be damaged to different degrees (for 

example, where a habitat has been damaged some parts may be more 

damaged than others).  In this case it may be appropriate to divide up 

the natural resources into sections with similar changes in service level. 

6.9(c) Identifying primary remedial options 

This step involves identifying feasible options for primary remediation. 

 

List the most plausible options for primary remediation 

 Examples of measures that might be taken are listed at 6.2(a). 

 Natural recovery should be considered. 

 The feasibility of options that return natural resources to their pre-

incident condition should be considered. 

 The evaluation criteria listed at 5.6 should be taken into account in 

determining which options are plausible. 

 

Collect key information about the options for primary remediation 

 What measures would be taken and when? 

 When would recovery be expected to start and be complete? 

 What level of recovery would be expected? 

 What recovery path would be expected?  Sometimes the natural 

resources will recover gradually over a period of time and start to 

perform services as they recover and it will be fair to assume a linear 

path.  In other cases natural resources or their services will be expected 

to recover sharply after a certain period of time.  This could, for 

example, be where species only re-colonise a habitat where it has 

reached a certain stage of maturity.  The recovery path is relevant as 

the assessment measures the level of natural resources or services 

throughout recovery. 
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 The estimated cost of measures, which is useful for evaluation 

purposes. 

 

6.9(d) Identifying complementary and compensatory remedial options 

This involves identifying compensatory remedial measures and, where primary 

remediation does not return natural resources to their pre-incident condition, 

complementary remediation. 

 

List the options for complementary and compensatory remediation to 

correspond to the plausible options for primary remediation 

 The extent to which complementary and compensatory remediation are 

required is determined by whether or not primary remediation returns 

the environment to its pre-incident condition and the extent of interim 

losses; therefore these options need to correspond to the plausible 

options for primary remediation. 

 The measures listed at 6.2(a) can also be taken as complementary or 

compensatory measures with the qualification at 6.2(b) (first bullet 

point). 

 6.2(b) provides information about how complementary and 

compensatory remediation should relate to the damaged natural 

resources and services. 

 There might be several options for complementary and compensatory 

remediation and each option might involve more than one site.  Different 

options could be entirely different schemes from one another or they 

could be substantially the same scheme with variations to certain 

components. 

 Complementary remediation and compensatory remediation are 

conceptually different but do not necessarily require separate projects 

as long as the remediation is sufficient to cover both components. 

 Consideration needs to be given to practicalities in identifying options 

such as whether the land will be available for undertaking remedial 

works and whether there are any other factors that may affect the 

feasibility of undertaking specific measures. 
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 Measures taken as complementary and compensatory remediation must 

be clearly additional to measures otherwise planned or required. 

 Again the evaluation criteria at 5.6 should be taken into account. 

 

Collect key information about the options for complementary and 

compensatory remediation 

 What measures would be taken and when? 

 When would improvement be expected to start and be complete? 

 What level of improvement would be expected? 

 What improvement path would be expected (as for recovery path for 

primary remediation)? 

 The estimated cost of measures, which is useful for evaluation purposes 

and may be necessary for quantifying remediation. 

6.9(e) Quantifying remediation 

This step involves, for each option, working out how much complementary and 

compensatory remediation needs to be taken given the primary remediation 

undertaken.  It is also referred to as ‘scaling’ remediation. 

 

Identify quantification approach 

 REA should be possible where the same type of natural resources are 

provided (or different natural resources that provide comparable 

services) and they can be expressed in numbers of a particular 

resource. 

 HEA should be possible where the same or similar types of natural 

resources or different natural resources that provide comparable 

services will be provided and they can be expressed in area or length. 

 Monetary valuation will be necessary where different natural resources 

will be provided with different services. 

 

Identify the unit of exchange and service metric 

 For REA, the extent of losses and gains will be measured by the 

number of e.g. fish and the unit of exchange will be discounted fish-

years.  Sometimes resources can be measured in different ways, (e.g.  
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young fish, adult fish or kg of fish biota) and the one that best represents 

the full losses and gains should normally be chosen.  A service ‘metric’ 

may also be needed where the natural resource itself is not a good 

approximation for services. 

 For HEA, the extent of losses and gains will be measured by the 

number of e.g. hectares of habitat or km of river.  The unit of exchange 

will generally include a parameter to represent service level and will be 

expressed as e.g. discounted service-hectare-years or discounted 

service-km-years. 

 Where a service metric is necessary, consideration should be given to 

which are the most relevant metrics or indicators of change in services 

for each natural resource.  Available service metrics may, for example, 

include: 

o measures of vegetation density, cover or biomass; 

o percentage cover of an essential vegetation species; 

o above ground biomass of the dominant vegetation; 

o density of seedlings; 

o an index of vegetation structural diversity; 

o habitat-quality indices; 

o presence of positive or negative indicator species; 

o habitat-use days (the number of individuals visiting a site over a 

period of time multiplied by the period of time); 

o concentration of contaminants (this could e.g. be a linear scale or 

based on information about likely effects when the contaminants 

exceed certain thresholds). 

 Choosing appropriate metrics for services is key to a successful 

assessment and can have a significant influence on estimation of losses 

and gains.  Metrics will generally be measured on a numerical scale and 

will often reflect a percentage service level.  Metrics should be chosen 

that best reflect the change in important services that result from 

damage or measures taken.  Sometimes a single metric will not 

accurately capture the change in services.  In these circumstances it 

may be appropriate to construct a multi-attribute metric or to use more 
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than one metric.  If more than one metric is used, it is important to 

determine whether the gains and losses measured by each are 

independent or additive.25 

 For monetary valuation, money will be the unit of exchange. 

 

Identify input information 

The table below summarises the information required (in addition to the 

discount rate to be used). 

 

 Damage/primary Complementary/compensatory 

Time - When damage started 

- When recovery started 

- When recovery completed 

- When improvement started 

- When improvement achieved 

- Duration of improvement 

Affected 

natural 

resources 

- Number of e.g. fish or 

hectares damaged 

-Number of e.g. fish or 

hectares that recover 

- Potential number of e.g. fish or 

hectares that can beneficially be 

provided/improved 

Change 

in 

services 

-Change in service metric 

when damage takes place 

and damage path 

-Change in service metric 

when recovery takes place 

and recovery path 

- Change in service metric from 

start of improvement to 

achievement and while benefit is 

sustained and improvement 

path. 

 

Work out number of lost units 

 Information should now have been collected to calculate the lost units 

for REA and HEA. 

 If monetary valuation is necessary values for the losses will need to be 

estimated (see 6.8). 

 While it has been assumed in the graphical illustrations (Annex 4) that 

the condition of natural resources would have stayed constant in the 

absence of damage, this may not be the case in reality as there will 

                                                 
25 Chapter 2.3.1 of the Remede toolkit covers quantification metrics. 
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normally be some fluctuations or there may be positive or negative 

trends.  Where there is evidence of such trends and their scale these 

should be taken into account. 

 There will be some level of uncertainty but plausible ranges and a best 

estimate should be given. 

 

Work out number of units provided per hectare/individual 

 The same issues largely apply as for working out the lost units 

immediately above: there should be information for REA and HEA; there 

may be different types of remediation; the condition of the relevant 

natural resources may not have remained constant in the absence of 

improvements; and best estimates should be given. 

 Monetary valuation should be used to value the number of units 

provided per hectare/individual.  If this cannot be done within a 

reasonable timescale or at reasonable cost then the financial cost of 

measures should be used instead.  This is likely to include the 

implementation, administration, maintenance and monitoring. 

 

Determine how much remediation is needed 

 The number of lost units should be divided by the number of units 

provided per hectare/individual to give the number of hectares or 

individuals needed. 

 Plausible ranges and a best estimate should be given identifying the key 

uncertainties. 

 It may be helpful to identify what can easily be varied.  For example, it 

may be possible to secure a higher level of improvement to a smaller 

area. 

 Software packages are available to work out how much remediation is 

needed given the input parameters. 

 

Determine how much remediation will cost 

A key reason for doing this is to help the Authority assess measures proposed.  

It should provide a breakdown of costs. 
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Document remediation packages and relevant issues 

This should include the information identified at 5.2. 

 

6.10 Land damage 

This section provides guidance on identifying remedial options for damage to 

land.  In some cases of environmental damage there may be damage to land 

and damage to water or damage to species or habitats, or there may be all 

three types of damage.  In these cases the requirements in the Regulations for 

both damage to land and for the other type(s) of damage need to be met. 

 

Remediation of land damage is covered in Schedule 4 (part 2).  Those 

developing remedial measures may wish to use the Land contamination: Risk 

Management guidance.14 This provides extensive guidance for developing the 

remedial measures and objectives in a systematic manner, reflecting current 

best practice in the contaminated land field.  It also provides guidance on the 

actions to assess the effectiveness of remediation actions that have been 

undertaken, or of natural recovery (monitoring actions). 

 

When assessing whether any significant risk remains, assessors should take 

into account the lawful current use of land or any planning permission in 

existence at the time of the damage.  In some circumstances operators may 

wish to carry out further remediation, for example to prepare the land for sale 

or further development, or to avoid future liabilities. 

 

When dealing with cases of ‘land damage’, it will be advantageous for the 

Authority to consider the requirements of any permits, licences or permissions 

to which the land or activity is subject, to ensure a coherent approach to 

remedying the damage.  It will also be advantageous to consider the possibility 

that there may be pre-existing contamination on, or affecting, the site which is 

presenting risk (for example to other aspects of the environment as well as to 

human health) which could also be dealt with at the same time.  Similarly, there 

may be contamination arising from the incident or event being addressed 
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under the Regulations that may have adverse effects in addition to human 

health effects.  These should be considered in order to avoid future liability and 

legal action. 

 

Where land contamination is a feature of cases that are also or may also be 

environmental damage to water or damage to protected species or natural 

habitats, whether or not human health effects are present, the above guidance 

may be taken into account. 

 

Where land use changes following remediation, the Authority should ensure, in 

particular through the planning system and building control system, that any 

risk that might arise in connection with a proposed new use of the land is 

considered and appropriate action taken.  The Authority should also take steps 

to ensure that remedial measures are not prejudiced through subsequent 

development or other actions on the land (for example, that containment 

systems for contaminants or monitoring measures are not damaged through 

ignorance of their existence or function). 
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7. IMPLEMENTATION OF REMEDIAL MEASURES 

 

7.1 Carrying out remedial measures  

The operator is responsible for carrying out remedial measures in accordance 

with the remediation notice.  The operator may choose to engage contractors 

to implement the required measures. 

 

7.2 Achievement of required results 

The operator is responsible for monitoring progress and the achievement of 

results and reporting, as specified in the remediation notice. 

 

If the required results are not achieved, or if it appears that they are unlikely to 

be achieved, the Authority may serve a further remediation notice (or notices) 

with additional or different measures.  If it becomes clear to the operator that 

the required results are unlikely to be achieved, the operator should inform the 

Authority along with any suggestions for additional or alternative measures. 

 

 

 

Figure 9: Implementing Remedial Measures 

Operator carries out remedial measures 

Operator monitors achievement of results and Authority requires 
further remediation if required results not achieved 

Authority serves remediation notice on operator 
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8. APPEALS 

 

 Any appeal against notification of liability to remediate or against a 

remediation notice must be made to the Planning Appeals Commission in 

writing within 28 days of the date of the notification.  An appeal against a 

charging notice must be made to the County Court within 21 days of the notice 

being served. 

8.1 Appeals against notification of liability to remediate (regulation 16) 

An operator served with a notification of liability to remediate may appeal 

against it on the following grounds: 

 The operator’s activity did not cause or contribute to the damage. 

 The Authority has acted unreasonably in deciding that the damage is 

environmental damage. 

 The environmental damage resulted from compliance with an instruction 

from a public authority (regulation 13), except where that instruction 

relates to an emission or incident caused by the operator’s own 

activities.  This refers to instructions that operators are required to follow 

compulsorily. 

 The operator was not at fault or negligent and the environmental 

damage was caused by an emission or event expressly authorised by, 

and fully in accordance with, the conditions of an authorisation granted 

in relation to an activity in Schedule 3.  Authorisations will only expressly 

authorise and contain conditions for certain events and emissions and 

not for others e.g. pesticide authorisations do not expressly authorise 

each application of pesticide – in this case the ‘state of knowledge’ 

defence may be more relevant. 

 The operator was not at fault or negligent and the environmental 

damage was caused by an emission or activity or any manner of using a 

product in the course of an activity that the operator demonstrates was 

not considered likely to cause environmental damage according to the 

state of scientific and technical knowledge at the time when the 

emission was released or the activity took place. 

 The environmental damage was the result of an act of a third party and 
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occurred despite the fact that the operator took all appropriate safety 

measures.  This refers to safety measures to prevent the damage 

occurring including, for example, measures to prevent third parties from 

accessing plant or substances that might be the source of damage.  

What safety measures are ‘appropriate’ should be considered on a case 

by case basis. 

 

8.2 Appeals against remediation notices (regulation 18) 

An operator may appeal against a remediation notice on the grounds that the 

contents of the remediation notice are unreasonable.  An operator who has 

proposed remedial measures can only appeal against those parts of the 

remediation notice that are different from the proposals made by the operator. 

 

The requirements of a remediation notice will be suspended pending 

determination of an appeal, unless the Planning Appeals Commission directs 

otherwise. 

 

8.3 Procedures for appeals to the Planning Appeals Commission 

(regulation 19) 

 A person who wishes to appeal against a notification of liability to remediate or 

a remediation notice must, within 28 days of the date of the notification or 

notice, as the case may be, give written notice of the appeal to the Planning 

Appeals Commission along with a statement of the grounds of appeal. 

 

An appeal must be accompanied by a fee as specified in regulation 9(1) of The 

Planning Fees (Deemed Planning Applications and Appeals) Regulations 

(Northern Ireland). 

 

The Planning Appeals Commission will determine the process for determining 

the appeal (whether by a hearing or by exchange of written representations 

with or without an accompanied site visit), taking into account any requests of 

either party. 
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The Planning Appeals Commission may allow or dismiss the appeal or may 

confirm, reverse or vary any part of the notice, giving written reasons for its 

decision. 

 

8.4 Appeals against charging notices (regulation 28(6)) 

A person served with a charging notice may appeal against it within 21 days of 

the notice being served.  This time limit may not be extended.  Appeals against 

charging notices should be made to the County Court. 

 

The County Court may: 

 confirm the notice without modification; 

 order that the notice is to have effect with the substitution of a different 

amount for the amount originally specified in it; or 

 order that the notice is to be of no effect. 
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9. MULTI PARTY CAUSATION 

 

Chapter 9 explains the arrangements for cost allocation where two or more 

operators are responsible for environmental damage. 

 

Multi-party causation encompasses situations either where: 

 there are multiple emissions or events leading to environmental 

damage, for example where two or more operators discharge pollutants 

into one body of water; or 

 one emission or event leads to environmental damage but two or more 

operators are responsible for it. 

 

Where more than one activity contributes to an incident, it will not be necessary 

for the Authority to apportion blame.  The operator of any of the activities can 

be required to remediate under the Regulations.  Operators in this situation 

may claim contribution from any other operator who is also to blame for the 

incident but this is not a matter for the Authority. 

 

The Regulations will not normally be applied to cases where environmental 

damage results from the cumulative impacts of the actions of several 

operators, possibly over a period of time.  In many cases it will not be possible 

to identify the operators concerned but in other cases it may be appropriate to 

take enforcement action under other legislation. 

 

In certain cases, environmental damage may be caused by the actions of a 

small number of identifiable operators, although it may not be possible to show 

that the actions of any operator alone caused the damage to breach the 

relevant thresholds.  In such a case, the Authority may notify more than one 

operator under regulation 15 and serve a remediation notice on each one.  

Operators in this situation should endeavour to agree the proposed remedial 

measures and the shares they should bear in relation to the costs involved.  If 

remedial action is not carried out, the Authority may carry out the necessary 

work and reclaim costs from any or all of the operators concerned.  Operators 
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may claim contribution from any other operator who has also caused the 

environmental damage for their share of the liability.  This approach is 

commonly known as ‘joint and several’ liability. 
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10. COST RECOVERY 

 

The Authority may seek to recover costs incurred in relation to any preventive 

and remedial actions taken pursuant to the Regulations, including the costs of 

measures taken on its behalf.  Where the Authority takes preventive or 

remedial action itself, it is entitled to recover its costs from the operator 

responsible, where known. 

 

10.1 Costs 

The Authority can recover costs that are justified in ensuring the proper and 

effective enforcement of the Regulations.  This means all costs associated with 

enforcing the Regulations against a liable operator can be recovered.  They 

include the costs of assessing the damage (if the damage is environmental 

damage); establishing the identity of the operator responsible for the damage; 

establishing what remediation is appropriate (including consultation); 

monitoring the remediation, both during and after the work; and preventive and 

remedial measures carried out by the Authority.  Costs also include 

administrative, legal and enforcement costs and costs of investigative work and 

data collection. 

 

Costs can be recovered irrespective of whether the Authority carries out work 

itself or the work is carried out by contract agents working on its behalf for 

some or all elements of the work. 

 

In some cases the Authority may not be able to recover costs for example the 

costs of assessing damage where the damage turns out not to be 

environmental damage.  In addition, the Authority may not be able to recover 

costs for remediation if an appeal against a remediation notice has been 

successful or costs incurred in administering appeals. 

 

If the damage results from the instructions of a public authority, the operator 

can recover costs from the public authority (except an instruction relating to an 

emission or incident caused by the operator’s own activities). 
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The Authority may provide for flat-rate calculation of costs, among other 

options, which may include hourly charge rates and rates for specific tasks. 

 

The Authority may choose to recover costs in phases, particularly where 

expenditure is incurred over a long period of time. 

 

10.2 Charges on land 

The Regulations allow the Authority to recover its costs by imposing a charge 

on the operator’s land (regulation 28).  The Authority does so by serving a 

charging notice.  On the same date as it serves a notice, the Authority must 

also serve a copy of the notice to every other person who, to the knowledge of 

the Authority has an interest in the land capable of being affected by the 

charge. 

 

A charging notice served under the Regulations must specify the amount of 

recoverable costs and the rate of interest the Authority has determined as 

reasonable.  The amount, plus any interest, becomes a charge on the land 

either 21 days after the notice is served or once any appeal is determined or 

withdrawn.  It remains a charge until the costs and interest have been 

recovered. 

 

The Authority acting under this regulation shall have all the same powers and 

remedies under the Conveyancing Act 1881 Sections 19, 21 and 22, and 

otherwise, as if it were a mortgage by deed having powers of sale and lease, of 

accepting surrender of lease and of appointing a receiver. 

 

10.3 Time limit for recovery of costs 

No proceedings for the recovery of costs may be commenced by the Authority 

after a period of 5 years has elapsed since the completion of the measures to 

which the proceedings relate or the identification of the operator, whichever is 

later. 
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10.4 Recovery of costs by operators 

Operators may recover costs (regulation 13) from a public authority where they 

have acted on the specific instruction of that public authority and unless the 

instruction relates to an emission or incident caused by the operator. 

 

Regulation 24 also permits operators to recover costs from any other person 

who also caused the damage. 
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11. OFFENCES AND PENALTIES 

 

Under the Regulations, there are offences for: 

 Failing to immediately take all necessary steps to prevent damage or 

further damage; (regulations 9(3) and 10(3)) 

 Failing to inform the Authority of all relevant details where there is an 

imminent threat or actual damage (or reasonable ground to believe 

there is either); (regulations 9(3) and 10(3)) 

 Failing to comply with a notice to prevent damage or further damage; 

(regulations 9(3) and 10(3)) 

 Failing to comply with a remediation notice; (regulation 17(3)) 

 Failing to comply with instructions identified in regulation 26;  

 Providing false or misleading information to an authorised person; 

(regulation 26); 

 Obstructing an authorised person in the exercise or performance of his 

powers or duties (regulation 26); and 

 Failing to provide information pursuant to these Regulations required by 

the Authority (regulation 27). 

 

A person guilty of an offence under these Regulations is liable: 

 on summary conviction, to a fine not exceeding the statutory maximum 

or to imprisonment for a term not exceeding three months or both; or 

 on conviction on indictment, to a fine or to imprisonment for a term not 

exceeding two years, or both. 

 

Where a corporate body is guilty of an offence, any director, manager, 

secretary or other person in authority, or purporting to be in authority, in the 

corporate body, may also be guilty of an offence if it is proved that the offence 

was committed with their consent or they have been negligent. 

 

There may also be certain aspects of individual cases which make it 

appropriate to use sanctions under other legislation alongside those in the 

Regulations.  For example, in cases where operators have caused damage 
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intentionally or recklessly, it may be appropriate to prosecute them for criminal 

behaviour. 
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12. INTERFACE WITH OTHER REGIMES 

 

The preceding chapters set out the circumstances in which the Regulations 

apply and cover key requirements of the Regulations where they apply.  Other 

legislation governing damage or imminent threats to the environment is 

unaffected and may apply when cases fall outside the Regulations or, for some 

cases, apply in addition to the Regulations. 

 

Some principles can be established for when other legislation may apply: 

 When damage or imminent threats fall within the scope of the 

Regulations, the Regulations must be applied (because they place 

direct duties on operators to prevent and remedy damage) unless other 

provisions achieve at least the same outcome sufficiently quickly. 

 Other legislation remains in place to address any damage that falls 

outside the scope of the Regulations.  If other legislation goes further 

than the Regulations those aspects that go further may be applied in 

addition to the Regulations.  In cases where authorities have duties to 

require preventive or remedial measures under other legislation then 

those aspects that go further than the Regulations must be applied. 

 To the extent that the Regulations secure the outcomes required under 

that other legislation those responsible will not be expected to take 

preventive or remedial action both under the Regulations and that other 

legislation.  By the same token, where the outcomes required by the 

Regulations have already been achieved by other legislation, then the 

Regulations need not be applied. 

 Some of the other legislation in operation contains powers to serve 

notices requiring prevention and remedying of damage to the 

environment.  The enforcing Authority will exercise its judgement to 

ensure that it does not duplicate the requirements of the Regulations by 

also exercising powers under that other legislation to require the same 

action twice. 

 Operators should ensure they are aware of their responsibilities under 

other legislation as well as the new Regulations. 
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ANNEX 1: GLOSSARY OF TERMS 

 

The following list aims to provide brief explanations of many of the words, 

phrases and acronyms to which particular meaning are attached in 

Environmental Liability Regulations and this guidance. 

 

Activity Any economic activity, whether public or 

private and whether or not carried out for 

profit 

 

Appeal The opportunity provided for the operator to 

challenge a decision made by the Authority, 

by appealing to the appropriate body 

 

Aquifer A water-bearing rock that readily transmits 

water to wells and springs 

 

Area of Special Scientific 

Interest (ASSI) 

Areas of natural heritage of wildlife habitats, 

geological features and landforms.  An ASSI 

is an area that has been declared as being 

of special interest under Article 28(1) of the 

Environment (Northern Ireland) Order 2002 

 

Authority Refers to the Competent/Enforcing Authority 

– the body responsible for enforcing the 

Environmental Liability (Prevention and 

Remediation) Regulations (Northern Ireland) 

2009 

 

Baseline Used in the context of defining the area of 

application of the Regulations – the 

baselines from which the breadth of the 

territorial sea is measured for the purposes 
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of the Territorial Sea Act 1987 

 

Baseline condition Condition of the environment before 

environmental damage occurred 

 

Codes of Good Practice Publications by organisations, including 

Government Departments and Agencies, to 

promote and encourage good practices 

within specific sectors e.g. ‘The Code of 

Good Agricultural Practice for the Prevention 

of Pollution of Water, Air and Soil’ published 

by DARD (Department of Agriculture and 

Rural Development, replaced by DAERA) 

 

Conservation status of a 

natural habitat 

The sum of the influences acting on a 

natural habitat and its typical species that 

may affect its long-term natural distribution, 

structure and functions as well as the long-

term survival of its typical species within the 

UK or the natural range of that habitat 

 

Conservation status of Species The sum of the influences acting on the 

species concerned that may affect the long-

term distribution and abundance of its 

populations within the UK or the natural 

range of that species 

 

Contamination of land Substances in, on or under the land which 

have the potential to cause harm 

 

CSM Conceptual Site Model – a planning tool that 

can be used to support the decision-making 

process in managing contaminated land and 
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groundwater on a large scale 

 

DAERA Department of Environment, Agriculture and 

Rural Affairs 

 

Damage A measurable adverse change in a natural 

resource or measurable impairment of a 

natural resource service which may occur 

directly or indirectly 

 

Dangerous substances Toxic substances that pose the greatest 

threat to the environment and human health 

 

Day Where this guidance refers to a number of 

days in specifying timelines, it refers to 

calendar days 

 

Directive Directive of the European Parliament and of 

the Council of the European Union 

 

ELD Environmental Liability Directive 

 

Environmental Damage Damage to the environment as defined in 

regulation 3 – see chapter 3 for definitions 

 

EU/EC European Union / European Community 

 

Favourable Conservation 

Status 

 

Favourable Conservation Status is defined in 

the Habitats Directive.  For habitats, the 

elements of Favourable Conservation Status 

which relate to extent, structure, function, 

and typical species are used to provide 

guidance on attributes and targets. For 
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species, the elements of population 

dynamics, range, habitat extent and quality 

are important. 

Defined at 3.11 & Schedule 1 

 

Favourable Reference Value Reference value for favourable conservation 

status – the range required to ensure the 

long-term viability of the habitats or species - 

Defined at 3.13, footnote 7 

 

HEA Habitats Equivalency Analysis 

 

Interested Party Anyone who is affected or likely to be 

affected by environmental damage or who 

has sufficient interest 

 

MCA Maritime and Coastguard Agency 

 

Natural resources The protected species and natural habitats, 

including ASSI species and habitats, water 

and land covered by the Regulations 

 

NIEA Northern Ireland Environment Agency 

 

Operator Any person who operates or controls the 

activity by means of delegated authority or 

otherwise.  This includes the holder of a 

permit or authorisation for such an activity 

 

Organisms and micro-

organisms 

An organism is a living thing.  A micro-

organism is an organism that cannot be 

seen by the naked human eye 
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Permit A permit granted by the regulator allowing 

the operation of a regulated facility subject to 

certain conditions – this may also include 

approvals and authorisations 

 

PPC Pollution Prevention and Control – a regime 

with a specific requirement that permits for 

industrial plants and installations must 

include conditions to prevent the pollution of 

soil.  There are also requirements in relation 

to the land filling of waste 

 

Preparations Mixtures or solutions composed of two or 

more substances 

 

REA Resource Equivalency Analysis 

 

Remediation notice Notification served on the operator by the 

enforcing Authority to remedy the 

environmental damage that has occurred 

 

Remedial options Proposals by the operator to the enforcing 

Authority to remedy the environmental 

damage that has occurred - primary, 

complementary and compensatory remedial 

options 

 

Risk assessment The estimation of risk calculated by the 

magnitude of the potential risk and the 

probability that that risk will occur 

 

SACs Special Areas of Conservation – sites 

protected under the EC Habitats Directive for 
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conserving habitats and species 

 

Services Services or natural resource services refer to 

the functions performed by a natural 

resource for the benefit of another natural 

resource or the public – e.g. bird-watching, 

fishing or rambling (see 6.1) 

 

Site integrity The coherence of the site’s ecological 

structure and function, across its whole area, 

or the habitats, complex of habitats and/or 

populations of species for which the site is or 

will be classified5 

 

SPAs Special Protection Areas – sites protected 

under the EC Birds Directive for conserving 

rare and vulnerable birds and for certain 

migratory species 

 

Substances Chemical elements and their compounds as 

they occur in the natural state or as 

produced by industry or any natural or 

artificial substance whether in solid or liquid 

form or in the form of gas or vapour 

 

The Regulations The Environmental Liability (Prevention and 

Remediation) Regulations (Northern 

Ireland) 2009 

 

UKTAG UK Technical Advisory Group on the Water 

Framework Directive, www.wfduk.org 

 

Water Body or Body of Water A body of groundwater or a body of surface 

http://www.wfduk.org/
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water 

 

WFD Water Framework Directive 
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ANNEX 2: LIST OF PROTECTED SPECIES AND NATURAL HABITATS 

 

1  ‘Protected species and natural habitats’ in the Regulations covers certain 

species and habitats protected under EC Legislation1 as well as species 

and habitats for which ASSIs have been declared under Article 28(1) of 

the Environment (Northern Ireland) Order 2002. 

 

The Regulations refer to the European protected species and habitats covered 

as follows: 

 

 the species mentioned in Article 4(2) of Directive 2009/17/EC or listed in 

Annex 1 thereto or listed in Annexes 2 and 4 to Directive 92/43/EEC; 

 the habitats of species mentioned in Article 4(2) of, or Annex 1 to 

Directive 2009/147/EC or listed in Annex 2 to Directive 92/43/EEC; 

 the natural habitats listed in Annex 1 to Directive 92/43/EEC; and 

 the breeding sites or resting places of the species listed in Annex 4 to 

Directive 92/43/EEC; 

 

Article 4(2) of Directive 2009/17/EC requires Member States to take special 

conservation measures for regularly occurring migratory species not listed in 

Annex 1 as regards their breeding, moulting and wintering areas and staging 

posts along their migration routes. 

 

Protected species: 

2 The following link provides a list of the bird species for which at least one 

SPA has been selected in the UK: http://www.jncc.gov.uk/page-1418. 

Links from each species also provide further information such as 

population data and its distribution in the UK. 

 

3 This link contains information on species in Annex 1 to 

Directive 2009/17/EC and regularly occurring migratory bird species for 

which no SPAs have been selected in the UK: 

http://www.jncc.gov.uk/page-1423.  

http://www.jncc.gov.uk/page-1418
http://www.jncc.gov.uk/page-1423
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4 This link lists all birds in Annex 1 to Directive 2009/17/EC and birds 

considered to be regular migrants to and from the UK: 

http://www.jncc.gov.uk/pdf/UKSPAV1A3.pdf and their presence within 

SPA sites. 

 

5 This link lists the UK species in Annex 2 to Directive 92/43/EEC 

http://www.jncc.gov.uk/Publications/JNCC312/UK_species_list.asp. Links 

from each species provide further information such as its distribution in 

the UK and where SACs have been designated for it. 

 

6 This link lists the species in Annex 4 to Directive 92/43/EEC: 

https://www.gov.uk/topic/environmental-management/wildlife-habitat-

conservation  

 

Natural habitats: 

7 This link provides a list of the UK habitats in Annex 1 to Directive 

92/43/EEC 

http://www.jncc.gov.uk/Publications/JNCC312/UK_habitat_list.asp. 

 

8 Links to Annex 1 to Directive 2009/17/EC and Annexes 2 and 4 to 

Directive 92/43/EEC are identified under ‘protected species’ above. 

 

9 This link provides a list of Annex 1 habitats and Annex 2 species 

occurring in the UK: http://www.jncc.gov.uk/page-1523. 

 

Species and Habitats in an ASSI 

 

10 This link to the website of the Northern Ireland Environment Agency 

provides a map of Northern Ireland marking the location of Areas of 

Special Scientific Interest: 

https://www.daera-ni.gov.uk/topics/land-and-landscapes/areas-special-
scientific-interest  
 

http://www.jncc.gov.uk/pdf/UKSPAV1A3.pdf
http://www.jncc.gov.uk/Publications/JNCC312/UK_species_list.asp
https://www.gov.uk/topic/environmental-management/wildlife-habitat-conservation
https://www.gov.uk/topic/environmental-management/wildlife-habitat-conservation
http://www.jncc.gov.uk/Publications/JNCC312/UK_habitat_list.asp
http://www.jncc.gov.uk/page-1523
https://www.daera-ni.gov.uk/topics/land-and-landscapes/areas-special-scientific-interest
https://www.daera-ni.gov.uk/topics/land-and-landscapes/areas-special-scientific-interest
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ANNEX 3: SCHEDULE 2 ACTIVITIES 

 

Schedule 2 of the Regulations lists the activities subject to liability, irrespective 

of whether the operator was at fault or negligent.  These activities are listed by 

reference to EC legislation.  This annex provides references to Northern 

Ireland or UK-wide legislation transposing the Directives listed in Schedule 2.  

While this annex aims to identify the regulations for each Directive, it should be 

noted that regulations are often updated and those mentioned here may have 

been amended. 

 

Activity referred to in Schedule 2 Northern Ireland legislation 

transposing (or partly transposing) EC 

Directive 

Operation of permitted installations 

The operation of installations subject to permit 

in pursuance of Council Directive 2010/75/EU 

concerning integrated pollution prevention and 

control.  That means all activities listed in Annex 

1 of Directive 2010/75/EU with the exception of 

installations or parts of installations used for 

research, development and testing of new 

products and processes. 

Pollution Prevention and Control 

Regulations (Industrial Emissions) 

(Northern Ireland) 2013 

 

Environment (Northern Ireland) Order 

2002 

Waste Management Operations 

Waste management operations, including the 

collection, transport, recovery and disposal of 

waste and hazardous waste, including the 

supervision of such operations and after-care of 

disposal sites, subject to permit or registration 

in pursuance of Council Directive 2008/98/EC 

on waste and hazardous waste. 

 

The spreading of sewage sludge from urban 

waste water treatment plants, treated to an 

Waste and Contaminated Land (Northern 

Ireland) Order 1997 

 

Waste Management Licensing 

Regulations (Northern Ireland) 2003 

 

Hazardous Waste Regulations (Northern 

Ireland) 2005 

 

Waste Management (Miscellaneous 
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approved standard, for agricultural purposes, is 

not a ‘waste management operation’ for the 

purposes of Schedule 2 

Provisions) Regulations (Northern 

Ireland) 2008 

 

Waste Management Regulations 

(Northern Ireland) 2006 

Those operations include, inter alia, the 

operation of landfill sites under Council 

Directive 1999/31/EC of 26 April 1999 on the 

landfill of waste and the operation of 

incineration plants under Directive 2010/75/EU 

of the European Parliament and of the Council 

on the incineration of waste. 

 

Landfill Regulations (Northern Ireland) 

2003 

 

Waste Incineration Regulations (Northern 

Ireland) 2003 

 

Waste Management Regulations 

(Northern Ireland) 2006 

 

Landfill Allowances Scheme Regulations 

(Northern Ireland) 2004 

The management of extractive waste under 

Directive 2006/21/EC of the European 

Parliament and of the Council on the 

management of waste from extractive 

industries.  

Planning (Management of Waste from 

Extractive Industries) Regulations 

(Northern Ireland)  2015 

Discharges requiring authorisation  

All discharges into the inland surface water, 

which require prior authorisation in pursuance 

of Council Directive 2006/11/EC on pollution 

caused by certain dangerous substances, 

discharged into the aquatic environment of the 

Community. 

(A new priority substances directive was 

published in 2008: Directive 2008/105/EC7) 

The Water Framework Directive 

(Classification, Priority Substances and 

Shellfish Waters) Regulations (Northern 

Ireland) 2015 

 

Water (Northern Ireland) Order 1999 

 

Water Framework Directive 2000/60/EC 

 

All discharges of substances into groundwater 

which require prior authorisation in pursuance 

Groundwater Regulations (Northern 

Ireland) 1998 
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of Council Directive 2006/118/EC on the 

protection of groundwater against pollution and 

deterioration. 

 

 

Waste Management Licensing 

Regulations (Northern Ireland) 2003 

 

The discharge or injection of pollutants into 

surface water or groundwater which require a 

permit, authorisation or registration in 

pursuance of Directive 2000/60/EC. 

Water Environment (Water Framework 

Directive) Regulations (Northern Ireland) 

2017 

Water abstraction and impoundment 

Water abstraction and impoundment of water 

subject to prior authorisation in pursuance of 

Directive 2000/60/EC 

Water Environment (Water Framework 

Directive) Regulations (Northern Ireland) 

2017 

 

Water Abstraction and Impoundment 

(Licensing) Regulations (Northern 

Ireland) 2006 

Substances, mixtures, plant protection products and biocidal products 

Substances and mixtures as defined by 

Regulation (EC) No 1272/2008 - classification, 

labelling and packaging of substances and 

mixtures (CLP) 

Plant protection products as defined in Article 

2(1) of Council Directive 1107/2009/EC  

concerning the placing of plant protection 

products on the market 

Biocidal products as defined in Article 2(1)(a) of 

Directive 528/2012 of the European Parliament 

and of the Council concerning the making 

available on the market and use of biocidal 

products 

Chemicals (Hazard Information and 

Packaging for Supply) Regulations 

(Northern Ireland) 2002 

 

 

Plant Protection Products Regulations 

(Northern Ireland) 2011 

 

Biocidal Products and Chemicals 

(Appointment of Authorities and 

Enforcement) Regulations 2013 

 

Transport 

Directive 2008/68/EC of the European 

Parliament and of the Council on the inland 

Carriage of Dangerous Goods and Use of 

Transportable Pressure Equipment 
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transport of dangerous goods Regulations (Northern Ireland) 2010 

Directive 2002/59/EC of the European 

Parliament and of the Council establishing a 

Community vessel traffic monitoring and 

information system. 

The Merchant Shipping (reporting 

Requirements for Ship Carrying 

Dangerous or Polluting Goods) 

Regulations 1995 

Genetically Modified Organisms  

Directive 2009/41/EC of the European 

Parliament and of the Council on the contained 

use of genetically modified micro-organisms. 

Genetically Modified Organisms 

(Contained Use) Regulations (Northern 

Ireland) 2015 

Directive 2001/18/EC of the European 

Parliament and of the Council of 12 March 2001 

on the deliberate release into the environment 

of genetically modified organisms. 

The Genetically Modified Organisms 

(Deliberate Release) Regulations 

(Northern Ireland) 2003 

Transboundary shipment of waste  

Regulation 1013/2006/EC of the European 

Parliament and of the Council of on shipments 

of waste 

Transfrontier Shipment of Waste 

Regulations 2007  
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ANNEX 4: GRAPHICAL ILLUSTRATION OF PRIMARY AND 

COMPENSATORY REMEDIATION 

 

Diagram A below represents an incident of environmental damage where 

pesticide has been used inappropriately on a hay meadow.  The vertical axis 

represents the level of services provided by the hay meadow.  The horizontal 

line through the middle represents the level of services that would have existed 

if there had been no damage.  The dotted line represents the level of services, 

given the incident.  When the incident takes place, the level of services 

provided by the hay meadow (e.g. as habitat for fritillaries) drops.  It might be 

agreed that, as primary remediation, the operator should treat the soil to 

remove the pollutant.  Once this is done recovery will start and, after a time, 

the level of services will return to the level they would have been in had the 

damage not happened.  The interim loss of services from when the incident 

took place to when services recovered fully is represented by the area shaded 

light grey. 

An area of hay meadow in poor condition is identified adjacent to the damaged 

site, and it is assessed that an active grazing and hay cutting regime could be 

implemented there to compensate for this interim loss.  The dashed line in 

diagram B represents the level of services provided by implementing the 

regime at the adjacent site.  It increases while the regime is in place and then 

slowly declines.  The light grey stripy area represents the total services 

provided through time as a result of the regime and is equal to the light grey 

shaded area so fully compensates for the interim losses. 

  

Time 

Incident Primary remediation 

starts 
Recovery to baseline 

Level of  

resources/services  

óWithout 
damageô 
level of 

resources 
/services 

through time 

A 
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An alternative option may be not to treat the soil.  It may be established that 

the hay meadow will recover to the ‘without damage’ level of services without 

treating the soil but over a longer period of time.  In this case there would be a 

greater interim loss (the dark grey shaded area in addition to the light grey 

shaded area) and the compensatory measures would need to be taken over a 

longer period of time or to a greater area (the dark grey stripy area in addition 

to the light grey stripy area) to compensate for the additional interim loss as 

illustrated in diagram C. 

 

Diagrams B and C represent alternative options and the Authority will need to 

apply the criteria listed at 5.6 to decide which should be implemented. 

Time 

Incident Recovery to baseline 
and effect of 
compensatory 

remediation ends 

Natural 
recovery 

starts 

Level of  
resources/service
s 

óWithout 
damageô 
level of  

resources 
/services 
through 

time 

Compensatory 
remediation starts 

Compensatory 
remediation finishes 

C 

Time 

Incident 

óWithout 
damageô 
level of 

resources 
/services 

through time 

Primary 
remediation 

starts 

Recovery to baseline 

Level of  
resources/services  

Compensatory 
remediation 
starts 

Compensatory 
remediation 

finishes 

Effect of 
compensatory 
remediation 
ends 

B 
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It should be noted that the diagrams above assume that the level of natural 

resources and services would be constant in the absence of damage.  In many 

cases this may not be realistic – for example, there may be natural fluctuations 

or known upward or downward trends in the level of natural resources and 

services of species and habitats.  Where there is clear evidence of these, they 

should be taken into account. 
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ANNEX 5: EXAMPLES OF HOW REA AND HEA WORK 

 

REA example26: 

A case of environmental damage involves a kill of 10,000 fish.  It is possible to 

replace the fish through restocking, but there is an interim loss as it will be two 

years before the fish can be replaced.  To compensate for the interim loss of 

fish, a nearby river is identified as being under-stocked and can be stocked at 

the same time as the damaged river.  REA is used to work out how many fish 

should be released into the nearby 

river and the unit used is discounted 

fish-years.  A discount rate of 3.5% is 

used.  First, the number of lost units is 

calculated in the table to the right. 

 

The average lifespan of each replacement 

fish is estimated to be 6 years.  The number 

of units provided by each fish is calculated 

in the table to the right: 

 

The total number of lost units is divided by 

the number of units provided by each fish to 

work out how many fish need to be 

released into the river: 3,819 (19,662 ÷ 

5.15).  This figure does not include the 

number of fish needed for primary 

remediation. 

 

                                                 
26This example is provided to illustrate the calculation of interim losses and discounting.  In 
some REAs, damage may be assessed using other units e.g. lost biomass and/or use 
population models to estimate the amount of the natural resource that is lost (from the incident) 
or gained (from remediation). 

Year Fish-

years 

Discounted fish-

years 

1 10,000 10,000 

2 10,000   9,662 

Total 20,000 19,662 

Year Fish-

years 

Discounted 

fish-years 

1 1 1 

2 1 0.97 

3 1 0.93 

4 1 0.90 

5 1 0.87 

6 1 0.84 

Total 6 5.15 
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HEA example: 

An area of 10 hectares of wetland is damaged, leading to an estimated 50% 

reduction in the services provided by the wetland.  Measures are implemented 

as primary remediation, so that the wetland starts to provide 100% of its 

service again after a period of 10 years.  It is identified that the damaged 

wetland could beneficially be extended to encompass an area of agricultural 

land.  The agricultural land currently provides the equivalent of 20% service, 

and turning it into wetland will increase its services to 100%.  For assessment 

purposes it is assumed this service level will last for 30 years.  In this case, the 

service level jumps, after 10 years, from 50% to 100% at the damaged site and 

at the extension area from 20% to 100%.  

In other cases the level of service may 

return gradually to the site.  HEA is used 

to work out how much wetland needs to 

be created, and the unit used is 

discounted service-hectare-years.  A 

discount rate of 3.5% is used.  First, the 

number of lost units is calculated in the 

(shortened) table to the right. 

It is assumed that the agricultural land is converted so it starts providing 

increased services at the same time the damaged wetland reaches its full 

service level and that the new wetland provides increased services for 30 

years. 

 

The number of hectares provided by each 

unit is calculated in the (shortened) table 

to the right. 

The total number of lost units is divided 

by the number of units provided by each 

hectare to work out how many hectares of 

wetland need to be created: 4.0 (43.0 ÷ 

10.8) 

Year Service 

loss 

Area Discounted 

service Ha years 

1 50% 10 5 

2 50% 10 4.8 

etc. etc. etc. etc. 

10 50% 10 3.7 

Total   43.0 

Year Service 

gain 

Area Discounted 

service Ha years 

11 80% 1 0.57 

12 80% 1 0.55 

etc. etc. etc. etc. 

40 80% 1 0.21 

Total   10.8 
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ANNEX 6: RED KITE EXAMPLE OF THE ASSESSMENT PROCESS 

 

The red kite was formerly one of the UK’s most widespread and familiar birds 

of prey but became extinct in England and Scotland by the end of the 19th 

century as a result of human persecution.  In 1989 a reintroduction programme 

was initiated and self-sustaining populations have been reintroduced at several 

sites across the UK.  The reintroduction programme spread to Northern Ireland 

in 2008. 

 

These populations still face a number of threats, and monitoring shows that 

illegal poison baits are the most serious.  Red kites are particularly vulnerable 

to poison baits because of their scavenging habits and social behaviour, so a 

single bait can often result in the death of more than one bird. 

 

In this hypothetical example, wildlife inspectors in Co Down find evidence that 

a new landowner, keen to develop his game shooting business, gave 

instructions to his gamekeepers to carry out poisonings that led to the death of 

five breeding pairs of red kites in the summer months.  Red kites are listed in 

Annex 1 of the Birds Directive, and the total population of red kites in the area 

is 25 breeding pairs. 

 

Given the particular circumstances at the site, it is considered that the damage 

has had a significant adverse effect on maintaining the favourable conservation 

status of the red kite in Northern Ireland.  Remediation will therefore be 

required under the Regulations.  At the same time, the Public Prosecution 

Service pursues a prosecution under Schedule 1 of the Wildlife (Northern 

Ireland) Order 1985. 

 

Stage 1 - Project planning 

The landowner has decided to propose remedial measures to the Authority and 

has agreed to submit detailed proposals of the type and level of measures to 

be taken.  The landowner commissions local conservationists to manage the 

assessment on his behalf. 

 



ELD Guidance  114 

Preliminary assessment 

It was established when determining that there was damage that five breeding 

pairs had been killed.  It should be possible to release red kite at the site of 

damage as primary remediation or to release red kite at another site as 

complementary remediation.  Additional red kite could be released either at the 

damage site or another site to compensate for the interim loss.  An alternative 

approach to remediation which should be considered is to take measures to 

remove pressures on red kite at other sites.  REA should be possible as 

numbers of birds can be counted and are a good approximation for the level of 

services provided by the birds.  The unit is likely to be a “discounted breeding-

pair year”. 

Some key issues that will need to be considered include27:  

 where to source birds from and, if chicks are trans-located within the 

UK, whether the assessment needs to take account of the loss 

somewhere else; 

 that the bird population at the site was increasing before the damage 

happened; 

 that not all chicks introduced will survive to breeding age and so survival 

rates need to be factored in; and 

 whether there are practical issues such as access to land to prevent the 

preferred projects. 

 

Timetable 

The authority has requested that proposals be submitted within two months.  

The local conservationists draw up a timetable which builds in: 

 1 week for project planning; 

 3 weeks for data collection and developing detailed options; 

 1 week for meeting the authority’s project officer and to take account of 

initial observations; 

 1 week for quantifying precise options; and 

 1 week for submitting proposals. 

 

                                                 
27 There may be other issues to take into account in practice. 
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Resources 

Local conservationists identify the resource requirements as 10 days for 

project management, four days for a red kite specialist and three days for an 

expert in REA. 

 

Information needs 

A full list of the information needs is compiled. 

 

Stakeholder involvement 

It is decided that local wildlife officers should be consulted to ensure that plans 

are consistent with local Biodiversity Action Plans. 

 

Stage 2 - Identifying damage 

List the damaged natural resources and services 

 Investigations when the damage is determined prove that red kite are 

the only ‘natural resources’ damaged.  They had been targeted 

specifically by the poisoned bait and there is no evidence of other 

dependent species or surrounding habitats having been affected. 

 The loss of breeding pairs will also give rise to loss of potential 

reproduction which needs to be taken into account. 

 The main service provided by the birds is the pleasure gained by 

birdwatchers, other visitors and the local population of seeing the birds 

and the presence of this population also supports the survival of 

populations in other areas of the UK. 

 

Collect key information about the damage 

 Five breeding pairs are found to be dead.  Surveillance of known nests 

suggests that there are no further losses. 

 The damage occurs on 15 June 2010. 

 Number of breeding pairs is chosen to measure the loss.  This is 

considered to adequately reflect the main services, so it is not 

necessary to identify an additional service metric.  The case studies in 

Annex 7 illustrate use of service metrics. 
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Stage 3 - Identifying primary remedial options 

List the most plausible options for primary remediation 

 The landowner co-operated in removing the poisoned baits immediately 

after the damage was discovered. 

 Re-introducing species is expected to restore the population to numbers 

that would have existed if the damage hadn’t happened.  It would take 

about two years for introduced chicks to reach breeding age. 

 Species would recover naturally but, given population growth it is likely 

to be a considerable time before the recovery path would converge with 

the no-damage level of species. 

 Re-introducing species at the site is likely to be preferable given that it is 

likely to be cheaper to focus on one site; it would have a high chance of 

success as it has been done before; it can be achieved relatively 

quickly; and it would deprive birdwatchers and others if slow recovery is 

compensated for elsewhere. 

 

Collect key information about the options for primary remediation 

 Red kite chicks would be translocated from an area where populations 

have reached a stable level and released from pens at the damage site 

in summer 2011.  There are also some ongoing activities to support the 

survival of the birds and monitor their progress 

 They are expected to reach breeding age by summer 2011. 

 The population growth rate is estimated at 10% per annum based on 

historical data.  This is needed to account for the loss of potential 

reproduction from the lost birds. 

 Information from having introduced red kite to the area previously 

suggests that 52% of birds survive the first year and 67% survive the 

second so that 35% of chicks released will reach breeding age.  This 

means that approximately three chicks will need to be released to 

provide one adult. 

 Translocating birds is not expected to lead to population loss in any 

other location as the site they come from is considered to have reached 
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maximum sustainable levels.  Precautions are also designed to make 

sure that the necessary activities do not have any adverse impact on the 

area. 

 Costs are estimated from previous similar work. 

 

Stage 4 - Identifying complementary and compensatory remedial options 

List the options for complementary and compensatory remediation 

 One option is to introduce additional birds at the damage site over and 

above those introduced as primary remediation.  Variations are 

identified in how and where birds are introduced and maintained within 

the site.  These include considering more activities to reduce threats to 

increase the survival rate and therefore reduce the numbers of birds that 

need to be introduced. 

 Another option is to introduce birds at an alternative site. 

 A third option is to take measures to reduce pressures on populations.  

Local conservationists are aware of a number of actions including 

funding and training of enforcement officers. 

 Introducing additional birds at the damage site may be preferable for the 

same reasons given for primary remediation.  The third option is 

discounted as there in no reliable information or past experience on how 

effective these measures will be.  

 

Collection of key information about the options 

 

 This is the same information as for primary remediation 

 The population growth rate is also relevant to calculating compensatory 

remediation on the basis that each breeding pair provided will contribute 

to population growth until the maximum sustainable population for the 

area is reached.  Modelling suggests that this might be at about 110-120 

breeding pairs. 

 The extra costs of introducing additional birds will be low as most of the 

costs are fixed. 
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Stage 5 - Quantifying remediation 

This only covers a remediation package which involves releasing red kite 

chicks at the damage site both to fully restore populations to the level they 

would have been in (as primary remediation) and to compensate for interim 

losses.  It should also be noted that this is a simplified example and that other 

issues may need to be taken into account, e.g. male-female ratios. 

 

Identify quantification approach and unit of exchange 

As identified during the preliminary assessment REA is appropriate with 

discounted red kite breeding-pair years as the unit of exchange.  It is not 

necessary to assess services separately as the number of breeding pairs is 

considered a good proxy for the level of service they provide. 

 

Identify input information 

 Damage/primary Complementary/compensatory 

Time Damage started: 15 June 

2010 

Primary started 1 year 

later 

Primary completed 3 

years later 

Compensatory started 1 year later 

Compensatory takes effect 3 

years later 

 

Affected 

natural 

resources 

5 breeding pairs are 

damaged 

Given lost population 

growth 6.7 breeding pairs 

will be needed by 3 years 

later to reach the same 

level as without damage 

35% of chicks will reach 

breeding age 

The maximum sustainable 

population is estimated at 110-120 

so this imposes a limit on the 

compensatory remediation that 

can be done on site. 

The growth rate of 10% means 

that this limit will be reached at 

some point without remediation so 

the effect of compensatory 

remediation is to provide benefits 

earlier. 
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Work out number of lost units 

This is calculated in the table to the 

right 

 

Work out number of units 

provided per breeding pair 

This is calculated in the table to the 

right. This takes account of the 

progeny of the breeding pairs 

provided as reflected in the 

population growth rate and it also 

takes account of the fact that the 

gains from remediation will only be 

additional until 2025, 

 

Determine how much remediation is needed 

6.7 breeding pairs need to be provided by 2013 as primary remediation.  

0.9 breeding pairs (15.4/16.8) need to be provided by 2013 as compensatory 

remediation.  This gives a total of 7.6 – or 8 breeding pairs.  Given the survival 

rate this means introducing 46 individual red kite chicks (8 divided by 35% for 

the survival rate and multiplied by two). 

 

Determine how much remediation will cost 

The cost of introducing the red kite chicks is estimated to be approximately 

£120k.  This comprises £5k set up costs to install the release pens and radio 

receiver, £30k per year over three years (for staff costs, vet bills, transport and 

administrative costs and radio tags) and £5k per year for the following five 

years to monitor species survival. 

 

Document remediation packages and relevant issues 

The details for this option are presented along with one option where more 

measures are taken at the site to increase the survival rate and another option 

where red kite are introduced in another area. 

Year B-P-years 

lost 

Discounted B-

P-years lost 

2010 5.0 4.8 

2011 5.5 5.1 

2012 6.1 5.5 

Total 16.6 15.4 

Year B-P-years 

gained 

Discounted B-

P-years gained 

2013 1 0.9 

2014 1.1 0.9 

2015 1.2 1.0 

etc. etc. etc. 

2025 3.1 1.8 

Total 24.5 16.8 
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ANNEX 7: CASE STUDIES 

 

These case studies are intended to give examples of how the Regulations 

could work in practice.  They are based around fictitious locations and 

operators but aim to show how the operator and enforcing Authority would 

interact when dealing with a case of environmental damage. 

 

CASE STUDY 1: DAMAGE TO SPECIES AND HABITATS - MANURE ON 

CALCAREOUS GRASSLAND 

 

1. Background 

A farm worker applies manure to a 10ha ASSI declared for calcareous 

grassland.  The grassland has been in favourable condition for the last 15 

years and is managed by a summer grazing regime. 

 

2. Immediate action 

The operation is observed by a local conservationist who informs NIEA.  A 

NIEA conservation officer contacts the farmer to arrange a site visit to discuss 

the incident.  The farmer apologises for the incident and explains that the farm 

worker is new to the farm and didn’t realise that the site was an ASSI.  The 

farmer indicates a willingness to work with NIEA to take the necessary 

remedial measures and instructs the farm worker to stop the spreading activity. 

 

The conservation officer measures the area of damage (5 hectares, 50% of the 

site) and estimates that 40% of the grassland has been covered by manure.  

Photographs and a sample of manure are taken.  The conservation officer 

advises the farmer that there are reasonable grounds to believe that the 

damage may fall within the Regulations and steps must be taken to prevent 

further damage. 

 

The application of manure would be considered an occupational activity under 

the Regulations as it was associated with increasing the productivity of grazing 

pasture for cattle.  The farmer would not be subject to strict liability as the 

operation is not listed in Schedule 2 of the Regulations, but it is clear that the 
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farm worker intended to carry out the manure spreading and that the farmer did 

not provide adequate supervision.  The manure could potentially have an 

adverse affect on the integrity of the ASSI, although it is difficult to tell how the 

species will react to elevated nutrients and smothering at this stage. 

 

The conservation officer and farmer discuss steps that can be taken to prevent 

the damage from worsening and to ensure that stock do not transfer nutrients 

from the damaged area to the undamaged area.  The farmer agrees to erect a 

small electric fence between the two areas and gives a commitment to do this 

within the next week.  The conservation officer asks the farmer not to attempt 

to remove the manure as this would cause more damage.  NIEA serves a 

notice requiring these measures to be taken to prevent further environmental 

damage and the conservation officer arranges to return in two months time, 

when it will be more apparent what impact the manure has had on the 

grassland. 

 

3. Determination of environmental damage 

The conservation officer, a grassland specialist and the farmer visit the site two 

months later.  They observe that a number of competitive or negative indicator 

species have become more abundant in the grassland.  An increase in the 

number of negative indicator species would leave the site in a more 

unfavourable condition.  The grassland specialist makes an expert judgement 

that, with an appropriate stocking rate, the area could return to its baseline 

condition within 10 years.  The conservation officer and grassland specialist 

conclude that the damage has adversely affected the integrity of the ASSI, as 

50% of the site has been affected and active remediation is needed to return 

the site to its baseline status. 

 

The conservation officer confirms to the farmer that the damage falls within the 

Regulations, explains the reasons for this and that a formal notification of this 

fact must now be served.  The farmer has the right to appeal against the 

notification.  The farmer understands the reasons for the decision and does not 

intend to appeal against it.  The conservation officer explains the requirements 
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for remediation and that the farmer is required to submit proposed remedial 

measures. 

 

4. Determination of remedial measures 

The farmer employs a consultant ecologist to produce remediation proposals 

and an economist to undertake the quantitative aspects of the assessment.  

NIEA establishes a project team to liaise with the farmer during the remediation 

process. 

 

(a) Project planning: 

The consultants undertake a preliminary assessment of the damage and 

conclude that primary remediation is likely to be preferable to complementary 

remediation, as the site can be returned to its baseline condition fairly cheaply 

by an appropriate stocking regime and no further manure spreading.  They 

also identify that the removal of scrub that has encroached into an area of the 

site unaffected by the manure would be a potential option for compensatory 

remediation. 

 

Habitats Equivalency Analysis (HEA) is likely to be the appropriate method.  A 

metric will be needed and some initial work is done at this stage to determine 

what is appropriate.  A number of indicators of the grassland’s condition are 

already used by NIEA to be able to determine the condition of the site.  These 

are discussed within the project team and it is concluded that “percentage 

coverage of negative species” will be a good approximation for the services 

provided by the site.  It was considered that, as the coverage of negative 

species declined, the various positive attributes such as sward height within a 

given range and the presence of positive species would be achieved. 

 

The consultants identify that additional information will be needed on:  

 the coverage of negative species at the damaged part of the site; and 

 how quickly the other part of the site will recover once the scrub is 

removed. 
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(b) Identifying damage: 

The damaging incident took place in April and by October it was established 

that 10% of the site was covered in negative species (mainly nettles).  Without 

action the ASSI features were unlikely to recover. 

 

(c) Identifying primary remedial options: 

Further investigation reinforces the view that adjusting the stocking regime at 

the damaged site is the best option.  This would secure recovery to the 

condition it would have been in after 10 years with a gradual improvement over 

that time (i.e. a linear recovery rate).  Whether or not the site would recover 

naturally is uncertain and there would be no advantage from using 

complementary remediation instead of primary remediation. 

 

(d) Identifying compensatory remedial options: 

Further investigation also confirms that removing the scrub is the best option to 

take as compensatory remediation.  Currently the area is very densely covered 

by scrub and is considered to be providing 0% services.  As a first step, the 

bulk of the scrub would be removed – this would be done as soon as possible 

in the following January.  It would then be necessary to put a stocking regime 

in place for the grassland to be able to establish itself and that this would 

happen gradually over 10 years. 

 

(e) Quantifying remediation: 

The table below summarises the information required for the assessment. 

 Damage/primary Complementary/compensatory 

Time Damage starts in April 

and recovery starts 

the following March, 

once a stocking 

regime has been 

implemented 

The scrub is removed in 

January and the stocking 

regime is then implemented in 

March 

Affected natural 

resources 

5 hectares There is an area of scrub of 1 

hectare that could be 
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improved 

Change in services 10% loss recovering 

over 10 years 

The grassland starts with 0% 

services.  Once the scrub is 

removed, this increases to 

40% and then the stocking 

regime increases this to 100% 

over 10 years 

 

A total loss of 2.4 discounted service-hectare-years (DSHYs) is calculated for 

the losses, as in the “losses table” below. 

 

A gain of 6.1 discounted service-hectare-years is calculated for the gains, as in 

the “gains table” below. 

 

In total it is therefore necessary to improve 0.4 hectares to compensate for the 

interim loss. 

 

Losses Table  Gains Table 

Year Hectares Service 

loss 

DSHYs Year Hectares Service 

gain 

DSHYs 

0 5 10% 0.48 0 1 40% 0.39 

1 5 9% 0.42 1 1 46% 0.43 

Etc. Etc. Etc. Etc. Etc. Etc. Etc. Etc. 

10 5 0% 0 10 1 100% 0.68 

Total 2.4  Total 6.1 

 

The farmer then submits the proposals to NIEA.  NIEA then confirms that the 

local conservationist who reported the damage is satisfied with the proposed 

package.  NIEA serves a remediation notice under regulation 17(2) and also 

serves a notice to recover its costs under regulation 21. 
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5. Implementation of remedial measures 

 

The farmer is responsible for implementing the remedial measures and 

employs a contractor to carry out the required measures and to update NIEA 

on the monitoring of progress. 

 

The NIEA project team monitors the implementation of remedial measures to 

ensure that the required results are achieved. 

 

 

CASE STUDY 2: DAMAGE TO MARINE SPECIES AND HABITATS 

 

1. Background 

The "MV ABC" is a medium-sized container ship navigating into Near Lough.  It 

develops a structural failure and is in danger of sinking with significant 

consequences for ecosystems in the Near Lough Special Protection Area 

(SPA).  If it sinks, it will also present a hazard to navigation. 

 

2. Immediate action 

The ship alerts the Maritime and Coastguard Agency (MCA) of the 

circumstances, and an emergency response plan is put in place.  After careful 

consideration of the facts and with due regard to all the circumstances, 

including ship and crew safety and environmental concerns, it is agreed to 

beach the ship to minimize potential damage to the environment.  

Unfortunately the most suitable location for use as a place of refuge is within 

Near Lough SPA (a designated European site, recognised for its rare flora and 

seabirds). 

 

Whilst beaching the ship, some of its containers fall overboard where their 

hazardous contents enter the sea and contaminate fish.  The fish are eaten by 

seabirds.  Consuming the contaminated fish kills 10,000 seabirds (out of a 

population of about 15,000).  Eventually the vessel is towed off but this towing 

causes a certain amount of additional damage. 
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MCA contacts NIEA to advise that the damage may need to be considered for 

action under the Regulations.  NIEA is satisfied that the action the ship has 

taken is consistent with the requirements of the Regulations: 

 It notified the MCA as soon as it reasonably could when the risk arose; 

 It followed advice to minimize the level of damage; 

 Once the ship was aground it followed further advice to prevent further 

damage. 

 

NIEA establishes that: 

 There is a possibility of ‘damage to protected species and natural 

habitats’ as the seabirds are protected under relevant EC legislation. 

 The ship may be engaged in an activity under Schedule 2 of the 

Regulations, as it is transporting dangerous or polluting goods by sea, 

and may therefore be subject to ‘strict liability’ under the terms of 

regulation 3(2)(a).  If it is not, it may be possible to establish negligence 

and so the ship would still fall under the Regulations. 

 

3. Determination of environmental damage 

NIEA undertakes an assessment of the damage in order to decide if the 

Regulations apply. 

 

There is damage both to the habitats and to the seabirds and both are relevant 

for consideration because: 

1) habitats are listed in Annex 1 of the Habitats Directive; and 

2) one of the species of seabirds, Cormorants, is listed in Annex 1 of the Birds 

Directive. 

NIEA has to assess if there is a significant conservation status effect on either 

the habitats, species or on both.  The central question considered is whether 

the effect makes it significantly more difficult either to reach or maintain the 

favourable conservation status of the species or habitat by reference to the 

parameters for assessing the conservation status (outlined in Chapter 3). 
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The habitat: 

The habitat is 1 sq km in total.  About 10% of it is damaged with 5% completely 

lost.  Since this is a small area relative to similar habitat at national and local 

level, the damage is not considered to have a significant effect on the 

conservation status of the feature. 

 

The seabirds: 

5,000 seabirds breed locally but are joined by 10,000 in winter.  10,000 are 

killed in total of which 2,500 are from the local breeding population and 7,500 

are from further away.  The local breeders include 750 pairs of cormorants.  

Cormorants are listed in Annex 1 of the Birds Directive.  The other seabirds are 

not covered by the Regulations.  The following factors are taken into account 

when considering whether the Regulations apply: 

 The damaged site is on the edge of the UK range and the scale of the 

damage risks reducing the range significantly; 

 The damaged site is the major breeding site for cormorants in Northern 

Ireland and a major wintering site.  This may also affect migration 

patterns.  The damage is therefore considered significant in terms of 

structure and function; 

 The damage reduces the UK population of cormorants by over 6% 

which is judged to be significant in terms of population; 

 Their habitat is unaffected. 

On the basis of the above it is judged that there is a significant conservation 

effect on the cormorants. 

 

NIEA notifies the ship owner that there is environmental damage, that it intends 

to serve a notice of liability to remediate and that the ship owner is required to 

submit proposals to achieve remediation of the damage. 

 

4. Determination of remedial measures 

The ship owner contracts a specialist environmental company to develop 

proposals and to liaise with the project team set up by NIEA. 
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(a) Project planning: 

The initial view is that some natural recovery will be possible but there will also 

be a need for complementary remediation and compensatory remediation. 

 

It is identified that there is an island within 1 kilometre that previously had 

populations of cormorants but they had declined sharply as a result of the 

island being over-run by rats.  There are also two other sites in Northern 

Ireland where measures could be taken to better protect the breeding sites of 

cormorants which is likely to have a positive effect on their populations.  

Although there are further sites where measures could be taken to increase 

populations, it is considered that this is not beneficial taking account of the 

ecosystem more widely.  Resource Equivalency Analysis is identified as the 

likely quantification approach and “discounted cormorant-pair-years” (dCPYs) 

as the likely unit of exchange. 

 

(b) Identifying damage: 

The damage is to an estimated 750 pairs of cormorants and only 250 pairs 

remain.  It happens immediately after the ship runs aground in January.  The 

estimates are made on the basis of counting the dead birds, a post-spill survey 

and monitoring information from before the spill. 

 

(c) Identifying primary remedial measures: 

Natural recovery is identified as the best option for primary remediation and the 

view of the cormorant expert is that no active measures should be taken.  It is 

very difficult to predict how they will recover but advice from the cormorant 

expert suggests that in the circumstances some recovery is likely but that 

recovery to previous levels is unlikely to occur as other bird species will have 

been able to compete for the nest sites more effectively.  It is reasonable to 

assume that the remaining 250 pairs will reproduce at a rate of 8% reaching 

750 pairs in 15 years and then remain at the level.  Complementary 

remediation will therefore be necessary to compensate for the fact that original 

population numbers are not reached and for the interim loss over the 15 years. 
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(d) Identifying complementary and compensatory remedial measures: 

The best opportunity for promoting restoration of cormorant levels is the island 

referred to above.  It is estimated that successfully controlling the rat 

population will increase the cormorant population from 100 pairs to 500 pairs 

over 15 years assuming a reproduction rate of 10% and that the higher 

population level would then sustain itself without further intervention. 

 

In two other sites in Northern Ireland public access to cormorant nesting sites 

on the coasts is considered to be responsible for restricting population 

numbers.  Proposals are designed to restrict access to these areas and 

provide better and more visible information to the public about them.  It is 

uncertain precisely what effect this will have but it is thought that a reasonable 

and cautious estimate is that over 10 years it will increase the numbers of 

cormorant pairs by 50 across the two sites and these levels should then be 

sustained, assuming the authorities responsible for these sites agree to keep 

the improvements in place after the ten year period. 

 

(e) Quantifying remediation: 

A total loss of 11,196 dCPYs is calculated to include both the complementary 

and compensatory remediation components. 

It is then calculated that restoring cormorant levels in the island would deliver 

8,460 dCPYs and that measures at the other two sites deliver 1,230 dCPYs. 

 

It is still necessary to achieve 1506 dCPYs and the cormorant expert advises 

that there are no further opportunities for improving cormorant populations 

without causing risks to other ecosystems.  It is identified however that puffin 

populations have been in decline at a site on the coast of Northern Ireland 

because of oil deposits along the coastline.  The team gather information on 

the services provided by the cormorant and puffin and conclude that the main 

service is in providing pleasure to members of the public.  The team analyse 

data on the number of visiting bird-watchers and available bird popularity 

indices and conclude that it is reasonable to use a 1:1 ratio between 

cormorants and puffins.  There has been a 40% decline in the numbers of 

puffins (from 2000 pairs to 1200 pairs) in the last 6 months since the oil was 
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deposited.  It is considered that if the oil was actively removed, populations 

would recover significantly more rapidly.  It is estimated that the population 

growth rate would double from 5% to 10% which would deliver the equivalent 

of 1801 dCPYs.  This provides more than the 1506 dCPYs required but the 

team advise that this is sensible, given the uncertainty in the estimates. 

 

The ship owner submits the proposals to NIEA. 

 

NIEA evaluates the proposals and agrees that the measures are appropriate 

but consider that the estimate that the cormorant populations will reach 400 

pairs may be too optimistic.  NIEA incorporates increased monitoring into the 

scheme so that if it becomes clear that populations will not increase sufficiently 

a second remediation notice can be served requiring further remediation. 

 

NIEA serves a remediation notice under regulation 17(2) and also serves a 

notice to recover its costs under regulation 21. 

 

5. Implementation of remedial measures 

The ship owner is responsible for implementing the remedial measures and 

commissions a conservation charity to implement the measures and to update 

NIEA on the monitoring of progress. 

 

NIEA’s project team monitors the implementation of remedial measures to 

ensure the required results are achieved. 

 

 

CASE STUDY 3: DAMAGE TO WATER: GROUNDWATER 

CONTAMINATION 

 

1. Background 

Routine chemical monitoring by NIEA indicates contamination of groundwater 

by a pesticide.  Investigations identify the source as leaking drums of pesticide 

at a landfill site.  The pesticide is seeping into the groundwater which flows 
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through springs to a trout fishery in the East River which is of high ecological 

status under the Water Framework Directive (WFD).  The landfill site is subject 

to a PPC permit. 

 

2. Immediate action 

NIEA logs this as potential environmental damage to water under the 

Regulations due to the type of chemical and the expectation that the section of 

groundwater (a body of water under the WFD) is likely to fail ‘good chemical 

status’, for the pesticide in question. 

 

NIEA informs the landfill operator that there is contamination of groundwater, 

that the source of the contamination has been traced to the landfill site and that 

it is assessing the damage to determine whether it falls within the Regulations.  

On the basis that it has reasonable grounds to suspect that there is 

environmental damage, NIEA instructs the operator to take immediate action 

under the Regulations to prevent further damage. 

 

The operator deals immediately with the pesticide drums and cleans up the 

immediate area to prevent further damage. 

 

3. Determination of environmental damage 

To assess whether the damage represents environmental damage to water 

under the Regulations, a NIEA incident officer begins the process of measuring 

the extent of the contamination.  Knowledge of the direction of flow of the 

polluted groundwater suggests that other nearby rivers may be at risk of 

contamination.  Sink wells are set up around the landfill site and sampling and 

analysis of the chemical and biological quality of the rivers and groundwater is 

undertaken. 

 

NIEA routine monitoring of the groundwater and nearby rivers indicates a 

decline in biological quality and fish stocks in the East River caused by 

pesticide contamination.  Advice from water quality and chemicals specialists 

confirms that the impact of the pesticide on the ecology and fisheries of the 

river has resulted in environmental damage to water under the Regulations. 
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A survey of the nearby West River and the North Stream, a tributary of the 

East River indicates that the West River and North Stream are uncontaminated 

as yet. 

 

The monitoring information collected to identify the operator along with a report 

compiled on the basis of past data for all three rivers is used to determine the 

likely condition of the river before it was contaminated by the pesticide. 

 

The assessment reveals that: 

 Ten kilometres of the East River (down to its tributary with the River 

Mae) have elevated levels of the pesticide.  There is no established 

environmental quality standard for the pesticide that would lead the river 

to be classed as ‘bad chemical status’ under the WFD.  For 

invertebrates and fish (which are considered the most relevant 

parameters in this case), six kilometres of river will be reported (with 

high statistical confidence) to drop from high to poor ecological status 

(hereafter “high” and “poor”) and, downstream of these 6 kilometres, a 

further 4 kilometres drop from “high” to “moderate”.  Limited historic 

information for the East River and the monitoring of the West River and 

North Stream indicates the previous “high” of the East River. 

 The West River and the North Stream are shown to be “high”. 

 There is no apparent effect on the River Mae which remains in “good”. 

 

It is therefore concluded that there is environmental damage to water on the 

basis of failure of ecological status of the East River and of the groundwater 

chemical status. 

 

NIEA notifies the landfill operator that there is environmental damage under the 

Regulations and that he is required to propose measures to achieve 

remediation of the damage.  A project team is set up to liaise with the landfill 

operator. 
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4. Determination of remedial measures 

(a) Project Planning: 

 A preliminary assessment concludes that primary remediation will be 

able to return the river to the condition it would have been in.  There is a 

stretch of river upstream and neighbouring rivers whose ecology could 

be improved through re-engineering works leading to increased levels of 

fish and invertebrates.  It should be possible to use Habitats 

Equivalency Analysis (HEA) with a unit of discounted service-km-years.  

The existing Environmental Quality Index (EQI) which is used to assess 

the condition of rivers for classification under the WFD is identified as an 

appropriate metric to reflect change in the services provided by the two 

rivers. 

 It is considered that specialist input will be needed in river ecology, 

biological and chemical monitoring, groundwater, waste management, 

the application of the Regulations and the quantitative methodologies. 

 Most of the data required on the damage has already been collected 

while assessing whether there is environmental damage.  Additional 

data will need to be collected on the primary and compensatory 

measures. 

 

(b) Identification of damaged resources and services: 

 The information required was collected while assessing whether there 

was environmental damage 

 6 km of river has fallen from “high” to “poor” and a further 4 km from 

“high” to “moderate” 

 The damage occurred in March 2010. 

 

(c) Identification of primary remedial measures: 

 For the East River, natural recovery is identified as the best option with 

restocking of fish after 2 years once invertebrates have recovered. 

 It is estimated that it will take 20 years for the 10 km stretch to reach 

“good” and a further 10 years for it to reach “high”. 
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 It is also estimated that if additional treatment plant capacity was 

introduced near the landfill site this could be reduced to 12 and 5 years 

respectively. 

 

(d) Identification compensatory remedial measures: 

 Compensatory remediation is necessary to compensate for the interim 

loss.  There are opportunities for improvements in the East River and 

neighbouring rivers through providing riffles and eddies, re-engineering 

the river banks to provide diversity that will support river wildlife, 

employment of a conservation officer, and the purchase of other land 

along the riverbank to facilitate this. 

 Engineering works will take 2 years and then the invertebrate 

populations would be expected to increase on a linear pathway over a 

further five years.  The rivers would then be stocked with fish. 

 The relevant rivers are all currently in “moderate” and these works 

would be expected to improve the condition to “high” after 7 years. 

 It is assumed that in the absence of these measures, a programme of 

work would have improved the river to good ecological status after 

10 years but never have secured high status.  The works would 

therefore ensure that the river will be in high rather than good status for 

some period of time – it is assumed that this might be for a further 

25 years. 

 

(e) Quantifying remediation: 

The table below summarises the information used for the assessment of the 

natural recovery option: 
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 A total loss of 79.0 discounted service-hectare-years (DSHYs) is 

calculated for the losses, as in the Losses table below. 

 A gain of 4.97 discounted service-hectare-years is calculated for the 

gains, as in the Gains table below.  

 In total it would therefore be necessary to take measures to improve 

15.9km of neighbouring river 

 

Losses Table  Gains Table 

Yea

r 

Servic

e loss 

for  

6km % 

Servic

e loss 

for 

4km % 

DSKMY

s 

Yea

r 

Below 

100% 

withou

t 

action 

% 

Belo

w 

100% 

with 

actio

n % 

Servic

e gain 

% 

DSKMY

s per 

km 

201

0 

70% 50% 6.2 201

0 

50 50 0 0.00 

201

1 

68% 49% 5.8 201

1 

48 50 -2 -0.02 

 Damage/Primary Compensatory 

Time Damage occurs in 

March 2010. Recovery is 

complete by March 2040 

Engineering works could 

start in March 2011 and be 

complete 2 years later. 

Recovery would then take 

place over 5 years 

Affected natural 

resources 

10 km of river  

Change in services 6 km of river falls to “poor” 

and 4 km to “moderate”. 

After 20 years both are in 

“good” and it takes a further 

10 years for the full 10 km to 

reach “high” 

River would improve from 

“moderate” after 7 

(2+5) years to “high” 
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 201

2 

46 50 -4 -0.04 

203

0 

30% 30% 1.5 201

3 

44 40 4 0.04 

 201

4 

42 30 12 0.10 

204

0 

0% 0% 0 201

5 

40 20 20 0.17 

Total 79.0 201

6 

38 10 28 0.23 

201

7 

36 0 36 0.28 

201

8 

34 0 34 0.26 

201

9 

32 0 32 0.23 

202

0 

30 0 30 0.21 

……. 

204

5 

30 0 30 0.09 

Total 4.97 

 

A similar calculation is done for the option to install additional treatment plant 

and therefore accelerate recovery which concludes that there would be 

47.9 DSKMYs of losses and a requirement to improve 9.6 km of an alternative 

river.  NIEA consults the landowners, anglers clubs and local conservationists 

who are all in favour of restoring the damaged river as quickly as possible.  

NIEA then applies the evaluation criteria and chooses the option to restore the 

river on an accelerated timeframe because it is also the cheaper option. 

 

5. Implementation of remedial measures 
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The landfill operator contracts an engineering company to undertake the works 

and monitor the results.  NIEA serves a remediation notice under 

regulation 17(2) and also serves a notice to recover its costs under 

regulation 21. 

 

The project team monitors the implementation of remedial measures to ensure 

that the required results are achieved. 

 

 

CASE STUDY 4: LAND DAMAGE 

 

1. Background 

A fuel storage tank in the courtyard of a galvanising installation is vandalised 

leading to a leak of diesel.  The householder next door to the installation 

noticed the diesel leaking and contacted NIEA.  Emergency response has 

taken place which has secured the tank to prevent further leakage. 

 

2. Immediate action 

It is clear that diesel has leaked off the courtyard and may have already 

reached or be heading towards nearby houses and into a river that runs behind 

the installation.  Immediate action is required to reduce the impact of the diesel 

spill.  The diesel spill needs to be investigated to establish whether the 

Regulations apply. 

 NIEA establishes that the galvanising installation is a Part A installation 

under Pollution Prevention and Control (PPC) and so falls within 

Schedule 2 

 There is already damage in that contaminants are in the soil and there 

are reasonable grounds to believe that this is or will become 

environmental damage because there are a number of houses adjacent 

to where the diesel leaked and the diesel may spread into the ground 

under the houses.  This may represent a significant risk of adverse 

effects on human health (regulation 3(5)) as a result of potential 
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hydrocarbon vapours.  NIEA will also consider whether contaminants 

may affect the nearby river. 

 

NIEA serves a notice on the operator of the installation requiring immediate 

action to prevent further leakage and possible environmental damage.  The 

operator installs a soil ‘membrane’ to control the spread of contaminants and 

restrict further damage. 

 

NIEA considers that given the low levels of contaminants reaching the nearby 

river, the damage is unlikely to represent water damage under the Regulations 

but they will consider taking action under Article 16 of the Water (Northern 

Ireland) Order 1999. 
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3. Determination of environmental damage 

6 months later, and despite the introduction into the soil of a ‘membrane’ to 

restrict the spread of the diesel through the soil, it has been found that there 

are hydrocarbon vapours in some of the houses adjacent to the installation.  

These need to be assessed to establish whether they pose a significant risk of 

adverse effects on human health.  NIEA undertakes a risk assessment 

following the CLR 11 procedures.  Taking account of factors such as the 

proximity of the contaminants to the living areas of a number of houses, likely 

long-term exposure and the presence of elderly and children, NIEA considers 

that there is environmental damage to land under the Regulations. 

 

NIEA notifies the operator of the installation that there is environmental 

damage and of the requirement for the operator to submit proposals for 

remediation. 

 

The operator raises the possibility of being able to appeal on the grounds that 

the environmental damage was the result of an act of a third party and 

occurred despite the fact that the operator took all appropriate safety measures 

(regulation 16(2)(f)).  NIEA provides a view that there should have been better 

security measures to reduce the risk of such vandalism occurring (e.g. a fence 

around the premises and a bund around the tank) and the operator decides not 

to appeal. 

 

4. Determination of remedial measures 

The operator submits remediation proposals to NIEA which involve containing 

the contaminants to that they cannot escape.  Since the remediation is likely to 

be carried out on the land of the adjacent householders, NIEA consults them 

on the proposed remedial measures. 

 

NIEA serves a remediation notice on the operator, specifying the remediation 

measures required. 
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5. Implementation of remedial measures 

NIEA serves a remediation notice under regulation 17(2) and also serves a 

notice to recover its costs under regulation 21. 

 

The operator contracts contaminated land consultants to undertake the work 

and to liaise with NIEA. 

 

NIEA monitors the progress of the remediation by testing for vapours in the 

adjacent houses. 
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ANNEX 8: LIST OF DANGEROUS SUBSTANCES, DANGEROUS 

PREPARATIONS, PESTICIDES AND BIOCIDES 

 

There are too many dangerous substances, preparations and products listed in 

Schedule 2 of the Regulations to list here.  This annex aims to provide a 

generic range of dangerous substances and preparations, and provide links to 

relevant legislation for further information and investigation.  Operators should 

also contact their trade associations for specific details of the substances, 

preparations and products relevant to their sector. 

 

A. Dangerous substances and Dangerous Preparations  

The following substances and preparations are physical hazards within the  

meaning of Directive (EC)1272/2008 (CLP Regulation) on classification, 

labelling and packaging of chemical substances and mixtures 

: 

 explosives; 

 flammable gases 

 flammable aerosols 

 oxidising gases 

 gases under pressure 

 flammable liquids 

 flammable solids 

 self-reactive substances and mixtures 

 pyrophoric liquids 

 pyrophoric solids 

 self-heating substances and mixtures 

 substances and mixtures which in contact with water emit flammable 

gases 

 oxidising liquids 

 oxidising solids 

 organic peroxides 

 corrosive to metals 
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Further details and information on the CLP Regulation:  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02008R1272-

20190726  

 

B. Plant protection products: Directive 1107/2009/EC  

Article 2(1) defines ‘plant protection products’ as: active substances and 

preparations consisting of or containing active substances, safeners or 

synergists, in the form in which they are supplied to the user, intended to: 

 Protect plants or plant products against all harmful organisms or prevent 

the action of such organisms, unless the main purpose of these 

products is considered to be for reasons of hygiene rather than for the 

protection of plants or plant products; 

 Influence the life processes of plants, other than as a nutrient, (e.g. 

growth regulators); 

 Preserve plant products, in so far as such substances or products are 

not subject to special Community provisions on preservatives; 

 Destroy undesired plants; or 

 Destroy parts of plants, check or prevent undesired growth of plants. 

The Directive provides for the establishment of a positive list of active 

substances (Annex 1) that have been shown to be without unacceptable risk to 

people or the environment.  Member States can only authorise the marketing 

and use of plant protection products after an active substance is listed in 

Annex 1, except where transitional arrangements apply.  Annex 2 data relate to 

the active substance and Annex 3 to the plant protection product. 

The Pesticides Safety Directorate is the responsible Authority in the UK for 

product authorisations under this Directive.  Details and information about the 

Directive:  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02009R1107-

20181110  

 

C. Biocidal products: Directive 528/2012/EC  

 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02008R1272-20190726
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02008R1272-20190726
http://www.pesticides.gov.uk/uploadedfiles/Web_Assets/PSD/List%20of%20Annex1%20inclusions.xls
http://www.pesticides.gov.uk/uploadedfiles/Web_Assets/PSD/List%20of%20Annex1%20inclusions.xls
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02009R1107-20181110
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02009R1107-20181110
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Article 3(1)(a) of the Directive defines biocidal products as: active substances 

or mixtures in the form in which it is supplied to the user, consisting of,  

containing or generating one or more active substances, intended to destroy, 

deter, render harmless, prevent the action of, or otherwise exert a controlling 

effect on any harmful organism by any means other than mere physical or 

mechanical action. 

 

These product-types exclude products where they are covered by the 

Directives mentioned in Article 1(2) of this Directive for the purposes of these 

Directives and their subsequent modifications. 

 

MAIN GROUP 1: Disinfectants 

MAIN GROUP 2: Preservatives 

MAIN GROUP 3: Pest control 

MAIN GROUP 4: Other biocidal products 

For a list of these 22 product types, with an indicative set of descriptions within 

each type, see Annex 5 of the Directive: 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32012R0528  

 

 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32012R0528
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ANNEX 9: REPORTING ON INCIDENTS 

 

The European Commission received reports from Member States in 2013 to 

review experience under the Directive. 

 

In April 2016, the European Commission evaluation concluded that 

implementation of ELD had varied substantially between Member States, and 

subsequently requested that the Member States increased the efforts to 

implement and set up registers.  

 

Under Article 18 of the Directive the Authority is required to collect and provide 

the information on the type of environmental damage, date of occurrence 

and/or discovery of the damage to European Commission by 30 April 2022 and 

every 5 years afterwards. The Commission will carry out evaluation of and 

publish the results by 30 April 2023 and every 5 years thereafter.  

 

The register is also required to include incidents of environmental damage 

where no action is taken under the Regulations.  
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ANNEX 10: CONTACT DETAILS FOR THE AUTHORITY 

NORTHERN IRELAND ENVIRONMENT AGENCY 

 

General Enquiries:  

Northern Ireland Environment Agency 

Klondyke Building 

Cromac Avenue 

Gasworks Business Park 

Lower Malone 

BELFAST 

BT7 2JA 

 

Environmental Crime (Klondyke Building) 

Telephone: 028 9056 9453 (reporting incidents relating to waste) 

E-mail: environmentalcrime@daera-ni.gov.uk 

 

Water Management Unit 

17 Antrim Road 

LISBURN 

BT28 3AL 

Water Pollution Hotline: 0800 807060 (24 hour) 

 

 

 

 

 

 

 

 

 

Contact details correct at time of publishing in February 2020. 

 


