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1. Introduction

Code for Prosecutors

11 This Code for Prosecutors, which includes a Code of Ethics, is issued
by the Director of Public Prosecutions for Northern Ireland (the
Director) under the statutory duty placed on him by section 37 of
the Justice (Northern Ireland) Act 2002. The guidelines and general
principles detailed in this Code apply from the date of its publication.
This edition of the Code replaces all previous editions.

1.2 The Director is the head of the Public Prosecution Service (PPS)
and exercises his functions independently of investigators and
Government. The Director has a consultative relationship with the
Attorney General for Northern Ireland and in relation to reserved
matters with the Advocate General for Northern Ireland.

° 1.3 In this Code, the term “prosecutor” means: °

BACK (i) A Public Prosecutor employed by the PPS who has been FORWARD
designated by the Director of Public Prosecutions for Northern
Ireland to act in that role; and
(ii) A barrister who is a member of the Bar of Northern Ireland or
from any other jurisdiction who is eligible to practice in Northern
Ireland who has been instructed by or on behalf of the Director to
conduct any criminal proceedings.

Duties of the Prosecutor

1.4 A decision whether or not to prosecute or to divert an offender from
prosecution through an alternative to prosecution is a serious decision
that affects suspects, victims, withesses and the wider public and
must be taken with the utmost care. It is a quasi-judicial function.

1.5 It is the duty of prosecutors to ensure that the right person is
prosecuted for the right offence. Prosecutors must ensure that all
decisions are independent, fair, impartial and taken with integrity. It is
their duty to ensure that the law is correctly applied, that all relevant
admissible evidence is presented to the court and that a fair trial takes
place, which will include ensuring that their duties to safeguard the
rights of the defendant are complied with.
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1.6

Although each case must be considered individually, there are
general principles that apply in every case. Prosecutors must be

fair, independent and impartial. They must not allow any personal
views about gender, age, disability, religion or belief, ethnic or
national origin, political views, sexual orientation of the suspect,
victim or a witness to improperly influence their decision. They must
not be influenced by improper or undue pressure from any source.
Prosecutors must always act in the interests of justice and not solely
for the purpose of obtaining a conviction.

The Purpose of this Code

1.7

BACK

1.8

SECTION 1
Introduction

The purpose of this Code is to:

(i) give guidance on the general principles to be applied in deciding
in any case:

e whether criminal proceedings should be instituted or, where
criminal proceedings have been instituted, whether they should
be continued or discontinued; and

e what charges should be selected;

(ii) provide general guidelines for the conduct of criminal
prosecutions;

(iii) define the standards of conduct and practice that the PPS
expects from prosecutors, whether they are Public Prosecutors or
barristers to whom the Director assigns the conduct of criminal
proceedings.

This Code serves a dual purpose of:

(i) providing a Code for Prosecutors; and

(ii) informing the public about the way in which prosecutors take
decisions and the standards to which they are expected to
adhere. It is not intended to be a detailed manual of instructions
for prosecutors nor a comprehensive guide to the policies and
procedures of the PPS. Further, this Code does not lay down any
rule of law. It outlines the approach to decision taking that the
PPS has adopted; every case must be considered individually
having regard to its own facts and circumstances.

FORWARD
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Standards Applied

1.9

110

1

BACK

In preparing this Code, the Director has been guided by the general
principles of the Guidelines on the Role of Prosecutors adopted at the
Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders (Havana 27th August - 7th September 1990)
and the International Association of Prosecutors.

The PPS in exercising its functions will ensure that it complies with the
binding obligations of international law ratified by the UK, (so long

as these do not conflict with domestic law). It will comply also with
the Convention rights incorporated into domestic law by the Human
Rights Act 1998, the UN Declaration of Basic Principles of Justice for
Victims of Crime (and Abuse of Power), relevant EU Directives and
Conventions and relevant case law. These commitments apply to the
rights of victims, witnesses and accused persons.

Prosecutors will also have regard to any legal guidance provided

by the Director of Public Prosecutions for Northern Ireland and

the Attorney General for Northern Ireland, including Human Rights
Guidance issued under Section 8 of the Justice (Northern Ireland) Act
2004.

Context

112

To enable this Code to be understood in its proper context an
overview of the role of the PPS in the criminal justice system in
Northern Ireland is provided (see Chapter 2).

Definitions

113

SECTION 1
Introduction

In this Code, the term “suspect” is used to describe a person who

is not yet the subject of formal criminal proceedings; the term
“defendant” is used to describe a person who has been charged

with a criminal offence or summoned to attend court in answer to

a charge; the term “offender” is used to describe a person who has
admitted guilt to the commission of an offence, or who has been
found guilty by a judge or jury. A “child” or “young person” is a person
under 18 years of age.

FORWARD
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2. Public Prosecution Service (PPS)

Organisational Structure

2]
2.2
2.3
BACK 2.4
25

SECTION 1
Introduction

The PPS was established by the Justice (Northern Ireland) Act 2002.
The PPS is headed by the Director of Public Prosecutions for Northern
Ireland. There is also a Deputy Director of Public Prosecutions who
has all the powers of the Director but must exercise them subject

to his or her direction and control. Both of these posts are public
appointments made by the Attorney General for Northern Ireland.

In addition to the Director and the Deputy Director, the PPS is
comprised of Public Prosecutors and administrative staff.

Public Prosecutors are individual members of staff of the PPS who
have been designated as such by the Director and delegated to act on
his behalf in the conduct of criminal proceedings including exercising
the right of audience in those criminal proceedings.

A Public Prosecutor must be:

(i) a member of the Bar of Northern Ireland, or
(ii) a solicitor of the Court of Judicature for Northern Ireland.

The PPS is a regionally based organisation. There are two regions,
Belfast and Eastern Region and Western and Southern Region,

each of which is headed by an Assistant Director (AD). The AD is
responsible for working with the courts and the police to provide a
high quality prosecution service in their area. The regions deal with a
wide range of cases, from the less serious summary cases, which are
heard in the Magistrates’ Courts, through to more serious indictable
cases which are heard in the Crown Court.

In addition there are four legal sections, based in PPS Headquarters,
which are also headed at AD level. These sections are as follows:

* The Serious Crime Unit deals with a range of the most serious
offences including murder, manslaughter, rape and serious sexual
offences, human trafficking, prostitution and related offences.

FORWARD

SECTION 2 SECTION 3 SECTION 4 SECTION 5 SECTION 6 SECTION 7
Public Prosecution Relationship with Prosecution Conduct of Victims and )
. . . . . . Code of Ethics
Service (PPS) the Investigator Decisions Prosecutions Witnesses



CONTENTS bace 9
PAGE age

* Central Casework Section deals with some of the most high profile
and difficult cases in Northern Ireland, including files relating to
terrorism and organised crime.

* Fraud and Departmental Section deals with serious and complex
fraud files submitted by the police, as well as files from public
bodies.

* High Court and International Section deals with a range of
specialist legal matters, including High Court bail applications,
restraint and confiscation orders, extradition, international letters
of request, judicial reviews, appeals to the Court of Appeal and
cases referred by the Criminal Cases Review Commission.

Corporate Services provides the PPS with a variety of professional,
technical and other support services, including Policy and
Information, the Victim and Witness Care Unit, Information
Technology, Resource Management, Finance and Fees,
Communications, Strategic Improvement, Business Assurance and
Property Management.

° Functions of the PPS °
2.6 The Director must take over the conduct of all criminal proceedings

BACK which are instituted in Northern Ireland on behalf of any police force FORWARD
(whether by a member of that force or any other person).

2.7 In this context, “police force” means:

(i) the Police Service of Northern Ireland (PSND;

(ii) the Ministry of Defence Police;

(iii) any body of constables appointed under Article 19 of the Airports
(Northern Ireland) Order 1994; or

(iv) any body of special constables appointed in Northern Ireland
under section 79 of the Harbours, Docks, and Piers Clauses Act
1847 or section 57 of the Civil Aviation Act 1982.

2.8 The PPS also takes prosecution decisions and conducts prosecutions
on behalf of a number of government bodies including, for example,
HM Revenue and Customs and the Northern Ireland Environment
Agency. The Police Ombudsman for Northern Ireland also submits
files to the PPS for a prosecution decision where an investigation
report indicates that a criminal offence may have been committed by
a member of a police force (as defined above).
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2.9

210

2.1

212

Page 10

Persons other than the Director may:

(a) institute criminal proceedings, or

(b) conduct criminal proceedings to which the Director’s duty to
conduct proceedings does not apply.

However, the Director may at any stage take over the conduct of
any such criminal proceedings other than those commenced by the
Serious Fraud Office.

The functions of the Director shall be exercised by him or her
independently of any other person.

It is an offence, contrary to section 32A of the Justice (Northern
Ireland) Act 2002, for a person to seek to influence a prosecutor, with
the intention of perverting the course of justice, in any decision as to
whether to institute or continue criminal proceedings.

° Statement of Purpose and Values

Our Purpose

BACK
213

214

SECTION 1
Introduction

We will provide an independent, fair and effective prosecution service
for the people of Northern Ireland. We will act impartially and in the
interests of justice at all times, applying the highest professional
standards and treating everyone fairly and with respect.

We are at the heart of the criminal justice system and will work
with partners to build a safer community in which we respect the
law and each other. We will strive to deliver a modern, innovative
and transparent service that shows compassion and understanding
towards victims of crime while meeting our obligation to ensure
fairness to all.

FORWARD
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Our Values
215 Our values are as follows:

Independence and Integrity

We will maintain our independence and act at all times with integrity,
fairness and impartiality. We will seek to deliver justice in every case in
accordance with the law, respecting the human rights of all persons.

Openness and Honesty

We will communicate openly and honestly, in accordance with our
professional duties. We will set clear standards about the service the
public can expect from us.

Respect
We will respect each other, our colleagues and the public we serve,
showing courtesy, sensitivity and understanding.

Excellence
We will make the best use of our people and resources, seeking to

° achieve excellence in everything we do. °
Partnership

BACK We will work in partnership within the criminal justice system to FORWARD
better serve the community.
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3. Relationship with the Investigator

Role of the Investigator

3.1 Investigation is not the responsibility of the PPS. The PSNI is the
principal investigative body which submits files to the PPS. It is the
responsibility of the investigator to investigate an allegation that a
criminal offence has been committed, to gather evidence in relation
to that allegation and to present that evidence to the prosecutor.
The PPS will take all appropriate steps to ensure that all cases
submitted for its consideration are properly investigated.

3.2 Investigators may submit files in one of two ways:

(i) by charging a person, or
(ii) by submitting a report on a person.

3.3 The PPS assumes full responsibility for tracking the progress of
° the case from the point of charge or receipt of a report from the °
investigator. The PPS may request further investigation where it
BACK FORWARD

considers that additional evidence or information is required in order
to take a fully informed prosecution decision.

Prosecutorial Advice

3.4 In accordance with section 31(5) of the Justice (Northern Ireland) Act
2002, the PPS will provide prosecutorial advice to investigators at
any stage of an investigation in connection with the prosecution of
offences. This may include, for example, advice regarding the quality
and admissibility of evidence; what evidence should be submitted with
a file to support the prosecution of a person for a particular offence;
or whether the assets of a person under investigation should be made
subject of a restraint order. It may also include guidance to police
officers on what constitutes a reasonable line of enquiry and the proper
approach to fulfilling their disclosure obligations. However, the PPS
does not direct investigations conducted by police or other agencies.

3.5 Pre-charge advice is a specific example of prosecutorial advice which
occurs when advice is sought by police about the specific charges,
if any, which should be preferred against any person suspected of
committing a criminal offence.
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3.6

The PPS does not provide prosecutorial advice on investigative matters,
for example the lawfulness of a proposed arrest or search, although

the consequence for any prosecution of an unlawful exercise of such
powers is a matter upon which prosecutorial advice might properly be
sought. PSNI have their own Legal Services Branch from whom advice
on investigative matters should be obtained.

Referrals to the Police Ombudsman

3.7

The PPS will refer to the Police Ombudsman for Northern Ireland for
investigation any case which is not already the subject of a complaint,
where a serving police officer:

* may have committed a criminal offence, or

* may, in the course of a criminal investigation, have behaved in a
manner which would justify disciplinary proceedings unless it appears
to the Director that the Ombudsman is already aware of the matter.

The Role of Forensic Science Northern Ireland

3.8
BACK

3.9

3.10

3.1

While staff at Forensic Science Northern Ireland (FSNI) are not

investigators, police in the course of an investigation may submit to FSNI

samples or exhibits recovered from a crime scene or other location or

from a victim, suspect or other person for examination and/or analysis. FORWARD

Where the PPS concludes that evidence of a specified examination or
analysis is necessary to take an informed decision as to prosecution,
police may be requested to obtain a report from FSNI.

Forensic scientists from FSNI carry out examinations and analyses
according to accredited procedures. In compiling reports and giving
evidence they act independently of police and the PPS. The evidence
of a forensic scientist will commonly include observations based upon
examination and analysis and a conclusion expressed as the opinion of
an independent expert.

FSNI scientists are available to discuss the evidential value of their
examinations and analyses and to provide advice to a prosecutor prior
to the start of these examinations, as examinations progress or after a
statement of evidence has been produced for court.

The Role of other Expert Witnesses

3.12

SECTION 1
Introduction

The foregoing paragraphs apply equally, with necessary modifications,
to any other expert witness such as a medical consultant, forensic
accountant or State Pathologist.
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4. Prosecution Decisions

The Test for Prosecution

4. Prosecutions are initiated or continued by the PPS only where it is
satisfied that the Test for Prosecution is met. The Test for Prosecution
is met if:

(i) the evidence which can be presented in court is sufficient to
provide a reasonable prospect of conviction - the Evidential
Test; and

(ii) prosecution is required in the public interest - the Public
Interest Test.

4.2 This is a two stage test and each stage of the test must be considered
separately and passed before a decision to prosecute can be taken.
The Evidential Test must be passed first before the Public Interest Test
is considered. If this is also passed, the Test for Prosecution is met.
° The tests are set out in detail at paragraph 4.7 et seq. °

BACK . . ) FORWARD
4.3 In applying the Test for Prosecution the Public Prosecutor must

analyse and evaluate all of the evidence and information submitted
by police in a thorough and critical manner and adhere to those
obligations set out in this Code.

4.4 In the vast majority of cases, prosecutors should only decide whether
to prosecute after the investigation has been completed and after
all the available evidence has been reviewed. If prosecutors do not
have sufficient information to take such a decision, they should
identify evidential weaknesses and request that the investigator,
where possible, provide additional evidence to enable a fully informed
decision as to prosecution to be taken.

4.5 Prosecutors also have a general duty to keep prosecution
decisions under consideration and take into account any change
in circumstances that occurs as the case proceeds. Where new
information or evidence becomes available it should be considered
along with all the existing information and evidence in the case and
the Test for Prosecution applied. Where this occurs and the Test for
Prosecution is no longer met the particular charge or charges or
indeed the whole case should not proceed.
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4.6

Page 15

There may be exceptional cases where it is clear, prior to the
completion of an investigation, that the public interest will not require
a prosecution, in which case a Public Prosecutor may decide that the
Test for Prosecution will not be met and the case should not proceed
further. Prosecutors should only take such a decision when they are
satisfied that the broad extent of the criminality has been determined
and that they are able to make a fully informed assessment of the
public interest. Any such decision must be approved by the relevant
Assistant Director.

The Evidential Test

4.7

4.8
BACK

4.9

SECTION 1
Introduction

Public Prosecutors decide whether there is sufficient evidence to
provide a reasonable prospect of conviction against each defendant
on each charge.

A reasonable prospect of conviction exists if, in relation to an
identifiable suspect, there is credible evidence which the prosecution
can present to a court and upon which an impartial jury (or other
tribunal), properly directed in accordance with the law, could
reasonably be expected to find proved beyond reasonable doubt
that that suspect had committed a criminal offence. This is different
to the test which the court will apply, which is deciding whether the
offence is proved beyond reasonable doubt i.e. it must be sure that
the defendant is guilty before it can convict.

It is necessary that each element of this definition is fully examined
when considering the Evidential Test for each particular offence
(see below). The Public Prosecutor must also take into account what
the defence case may be and whether it would affect the prospect
of conviction. If a case does not pass the Evidential Test, it cannot
proceed, no matter how serious or sensitive it may be.

FORWARD
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Element Description

Identifiable
Individual

There will often be cases where it is clear that an
offence has been committed but there is difficulty
identifying who has committed it. Prosecution can
only take place where the evidence sufficiently
identifies a particular person responsible. Where
no such person can be identified, there can be no
prosecution.

Credible Evidence

BACK

This means evidence which is capable of belief.

Prosecutors must have regard to all available
evidence and reach a considered assessment as to
its credibility and reliability. It may be necessary to
consult with a witness before coming to a decision
as to whether the evidence of that witness is
credible. Where there are substantial concerns as
to the credibility, or reliability of essential evidence,
the Evidential Test may not be capable of being
met.

There will be many cases in which the evidence
does not give any cause for concern, but there will
also be cases in which the evidence may not be as
cogent as it first appears.

It may be that a witness is likely to be so discredited
that no court could safely act on his/her evidence.
In such a case it may be concluded that there is no
reasonable prospect of obtaining a conviction.

If, however, it is decided that a court in all the
circumstances of the case could reasonably act

on the evidence of a witness, notwithstanding any
particular difficulties, then such evidence is credible
and must be taken into account.

FORWARD
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Element Description

Evidence which the
Prosecution can
adduce

BACK

Only evidence which is available and admissible
can be taken into account in reaching a prosecution
decision.

There are technical legal rules concerning whether
or not particular types and pieces of evidence are
admissible in court. For example, a court may refuse
to admit evidence where to do so would have an
adverse effect on the fairness of the proceedings. If
evidence is inadmissible then that evidence cannot
be weighed in determining whether there is a
reasonable prospect of a conviction.

Public Prosecutors must therefore consider whether
there is a reasonable prospect that evidence will be
admitted by the court and if admitted, the weight
that a court is likely to attach to it.

For example, evidence may be excluded because

of the way in which it was gathered. If there is no
reasonable prospect of a court admitting certain
evidence Public Prosecutors must consider whether
there is sufficient other evidence for a reasonable
prospect of conviction.

FORWARD

An impartial jury
(or other tribunal)

The test is not whether a particular jury or a
particular judge will convict. If such a test was
adopted then prosecution might depend upon an
assessment of how different juries in different parts
of the jurisdiction or different judges might react.
This would be wrong. The test is based upon the
conclusion reached by an impartial jury or judge.

May reasonably be
expected to find

It is impossible to know with absolute certainty
whether or not a conviction will be obtained in a
particular case. The Evidential Test requires that
there is a reasonable prospect of a conviction on
the evidence. The weighing of evidence is not an
exact science but rather a matter of judgment for
the prosecutor.
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Element Description

Beyond Reasonable | The evidence available must be sufficient to reach

Doubt the high standard in a criminal trial, namely beyond
reasonable doubt.

Commission of a A prosecution can only proceed in respect of

criminal offence conduct which constitutes a breach of the criminal

law in this jurisdiction.

The Public Interest Test

4.10

41

412

SECTION 1
Introduction

Once a Public Prosecutor is satisfied that there is sufficient evidence

to provide a reasonable prospect of conviction, the next consideration

is whether the public interest requires prosecution through the courts.

It is not the rule that all offences for which there is sufficient evidence

must be prosecuted - prosecutors must exercise their discretion

as to whether a prosecution is required in the public interest. The

granting of such a discretion to the prosecutor is consistent with the
prosecution process in similar legal jurisdictions. In taking decisions

as to prosecution the prosecutor is taking decisions for the benefit of

society as a whole. °

FORWARD
Broadly, the presumption is that the public interest requires

prosecution where there has been a contravention of the criminal
law. This presumption provides the starting point for consideration
of each individual case. In some instances the serious nature of the
case will make the presumption a very strong one. However, there
are circumstances in which, although the evidence is sufficient to
provide a reasonable prospect of conviction, a court based outcome
is not required in the public interest. For example, Public Prosecutors
should positively consider the appropriateness of prosecuting by
way of a diversionary disposal, particularly where the defendant is a
young person or a vulnerable adult (See Alternatives to Prosecution
paragraph 4.27).

In deciding whether a prosecution is required in the public interest,
prosecutors should take into account the views expressed by the
victim and the impact of the offence on a victim and, in appropriate
cases, their family, where such views are available. However the

PPS does not represent victims or their families in the same way as
solicitors act for their clients. It is the duty of Public Prosecutors to
form an overall view of the public interest.
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413 The following sections list some public interest considerations for and
against prosecution which may be relevant in an individual case and
should be considered by a prosecutor. This list is not exhaustive. The
factors identified as relevant and the weight to be attached to any
individual factor may vary in each case and one factor in favour of
prosecution may outweigh several factors against.

Considerations for Prosecution

O the seriousness of the offence i.e. where a conviction is likely to result
in a significant sentence or other penalty including any confiscation
order or disqualification;

(i) where the suspect was in a position of authority or trust and the
offence is an abuse of that position;

(iii)  where the suspect was a ringleader or an organiser of the offence;

(iv)  where the offence was premeditated;

(v) where the offence was carried out by a group;

(vi)  where the offence was carried out pursuant to a plan in pursuit of
organised crime;

(vii)  where the offence involved the possession or use of a firearm,

° imitation firearm or other weapon such as a knife; °
(viii) where the offence was motivated by hostility against a person
BACK because of their gender, race, ethnicity, sexual orientation, disability, FORWARD

religion or belief, political beliefs, age or similar;

(ix)  where the offence is prevalent either generally or within a particular
community;

(x) where the offence has resulted in serious financial loss to an
individual, corporation or society;

(xi)  here the offence was committed against a person serving the
public, for example a doctor, nurse, member of the Northern Ireland
Ambulance Service, member of the Northern Ireland Fire and Rescue
Service or a member of the Police Service of Northern Ireland;

(xii) where the victim of the offence, or their family, has been put in
fear, or suffered personal attack, damage or disturbance; the more
vulnerable the victim the greater the aggravation;

(xiii) where there is a marked difference between the actual or mental
ages of the suspect and the victim and the suspect took advantage
of this;

(xiv) where there is any element of exploitation by the defendant,
including child sexual exploitation;

(xv) where there is any element of corruption;

(xvi) where the suspect has previous convictions or alternative disposals
to prosecution which are relevant;
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(xvii) where the suspect is alleged to have committed the offence whilst
on bail, on probation, or subject to a suspended sentence or an order
binding the suspect to keep the peace, or released on licence from a
prison or a place of detention or otherwise subject to a court order;

(xviii) where there are grounds for believing that the offence is likely to
be continued, or repeated, for example, where there is a history
of recurring conduct or where the seriousness of the conduct has
escalated.

414 The following section lists some considerations against prosecution
which may be relevant and require to be considered by a prosecutor
when determining where the Public Interest lies in any particular case.
Again, this list is illustrative only.

Considerations Against Prosecution

) where the court is likely to impose a very small or nominal penalty;
qD) where the loss or harm can be described as minor and was the
result of a single incident, particularly if it was caused by an error of

judgment or a genuine mistake;

° (iii)  where the offence is not of a serious nature and is unlikely to be °
repeated,;

BACK (iv)  where the offender has no previous criminal record e.g. a clear driving FORWARD
record;

(v)  where there has been a long passage of time between an offence
taking place and the likely date of trial. The weight to be attached to
any delay, however, must always be assessed in light of other relevant
circumstances including the seriousness of the offence, the reasons
for the delay and the complexity of the investigation;

(vi) where a prosecution is likely to have a detrimental effect on the
physical or mental health of a victim or witness, particularly where
they have been put in fear;

(vii) where the suspect is vulnerable by virtue of their age. It should
be noted that where the suspect is a child or a young person,
Prosecutors must have regard to the statutory aims of the youth
justice system. The principal aim of the youth justice system is to
protect the public by preventing offending by children. However
all bodies must have the best interests of children as a primary
consideration, and must also have regard to the welfare of the child
or young person, including whether a prosecution is likely to have an
adverse impact on his or her future prospects that is disproportionate
to the seriousness of the offending;
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(viii)  where there is evidence that the suspect was a victim of child sexual
exploitation or human trafficking and the offending was linked to or
arose from the exploitation or trafficking (in circumstances where any
relevant statutory offence is not made out).

(ix) where the suspect suffers at the time of the offence or trial from
significant mental or physical ill-health. Public Prosecutors must
balance a suspect’s mental or physical ill-health with the need to
safeguard the public or those providing services on behalf of the
public;

(x) where the suspect has put right the loss or harm that was caused,
recognising that a suspect must not be able to avoid prosecution
simply because they pay compensation;

(xi) where the recovery of the proceeds of crime can more effectively be
pursued by civil action including action for civil recovery under the
Proceeds of Crime Act 2002;

(xii)  where details may be made public that could harm sources of
information, international relations or national security;

(xiii)  where the cost to the PPS and the wider criminal justice system could
be regarded as disproportionate when weighed against any likely
penalty. However, the public interest for or against a prosecution

° should not be decided on the basis of cost alone. Where cost is a °
relevant factor in a decision not to prosecute this will be explained
when reasons are given for the decision.

BACK FORWARD

415 These considerations are not comprehensive or exhaustive - the
public interest considerations which may properly be taken into
account when deciding whether the public interest requires
prosecution will vary from case to case. In each case where the
Evidential Test has been passed, the prosecutor will weigh the
relevant public interest factors that are applicable, subject to
paragraph 4.6. The prosecutor will determine whether or not the
public interest requires prosecution.

416  While the prosecutor primarily will weigh the evidence and
information reported in the investigation file to assist his
consideration of the public interest, where available, the views of
the victim will also be taken into account.
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Assessing the public interest is not simply a matter of adding up the
number of factors on each side and seeing which side has the greater
number. Each case must be considered on its own facts and on its
own merits. Prosecutors must decide the importance of each public
interest factor in the circumstances of each case and make an overall
assessment. It is quite possible that one factor alone may outweigh

a number of other factors which tend in the opposite direction.
Although there may be public interest factors tending against
prosecution in a particular case, prosecutors should consider whether
prosecution nonetheless should go ahead and for those factors to be
put to the court for consideration when sentence is passed.

Initial Consideration of Charges

418

419

BACK

4.20

SECTION 1
Introduction

It is for the prosecutor to determine the charge that is presented to
the court.

Where the police have charged a person then, prior to his first
appearance at the Magistrates’ Court, those charges will be
considered by a prosecutor to determine whether the charges
preferred by the police should be presented to court or whether;

(i) any of the charges should be amended (i.e. where the details of
the charge are incorrect);

(ii) other charges should be added (where additional charges are
supported by the evidence); or

(iii) some or all charges should be withdrawn (where the existing
charges are not supported by the evidence or the public interest
requires that the case be reported or disposed of by diversion).

A Public Prosecutor will consider these issues based on the evidence
and information presented in support of the police charge. If the
police investigation is complete at the time of charge, then the
prosecutor should apply the Test for Prosecution (see Section 4.1
above). If the police investigation is on-going at the time of charge,
then the prosecutor should apply the following Charge Test:

Whether on the evidence and information available at that time
there is a reasonable expectation that the Test for Prosecution will
be met.

FORWARD
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If all charges are withdrawn by the Public Prosecutor prior to a
charged person’s first court appearance then that person need not
appear in court. Their name and any other information that may
reasonably be considered to lead to their identity being revealed will
not be made public by the PPS.

Where a charged person has been detained in police custody prior to
their first court appearance, the Public Prosecutor must, in addition to
considering the charges to be presented to the court, also consider
any continuing need to remand that person in custody. The Public
Prosecutor will only request that the court remands a charged person
in custody where, having given due consideration to the nature and
gravity of the alleged offence and any relevant criminal history of the
defendant, he or she determines that there is a risk of:

(i) the charged person absconding;

(ii) the charged person interfering with witnesses or the course of
justice;

(iii) the charged person committing further offences; or

(iv) a threat to the preservation of public order (by the defendant or
others).

Where it is the police view that a remand in custody should be sought
then the Public Prosecutor should consider in consultation with police
whether there are any bail conditions which could sufficiently counter
the risks identified by them in relation to the grounds identified
above. The Public Prosecutor, in cases concerning child defendants,
must be mindful of the statutory presumption in favour of the grant of
bail pursuant to Article 12 of the Criminal Justice (Children) (Northern
Ireland) Order 1998 and must ensure that any bail terms sought are
relevant and proportionate and consistent with the duty to have the
best interests of the child as a primary consideration in accordance
with Section 53 of the Justice (Northern Ireland) Act 2002.

Where the Magistrates’ Court grants bail contrary to representations
made to it by a prosecutor, the PPS may appeal against the grant of
bail to the High Court. On receipt from the prosecution of Notice of
Intention to appeal a decision to grant bail, the Magistrates’ Court
shall remand the person concerned in custody.

FORWARD
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No Prosecution

4.25 If the Public Prosecutor decides that in any case being considered
that there is insufficient evidence or that it is not in the public interest
to prosecute, a decision for no prosecution will be taken.

4.26 A decision of no prosecution does not preclude any further
consideration of a case by the PPS, if new or additional evidence
becomes available or a review of the original decision is required.

Alternatives to Prosecution

4.27 If the Evidential Test is met, the Public Prosecutor may decide that
it is in the public interest to dispose of the case by an alternative to
prosecution at court, known as a diversionary disposal. This may be
by virtue of age, a previous clear record or one of a range of other
factors such as the offender’s mental health.

4.28 The diversionary disposals available to the Prosecutor are set out

below.
° Adult Cautions and Restorative Youth Cautions °

BACK FORWARD
4.29 A Public Prosecutor may require police to administer a caution to

the offender as an alternative to prosecution at court. A caution

is a formal reprimand by police, and although not a conviction, is
recorded on a person’s criminal record for a period of 2 years for a
young person and 6 years for an adult. In the case of a young person,
the aim of the caution is restorative and is to provide an opportunity
for the offender to meet the victim (who will have been invited) and
affected members of the community. Cautions for young persons are
referred to as ‘restorative cautions’.

Informed Warning

4.30 A Public Prosecutor may require police to administer an informed
warning to the offender as an alternative to prosecution at court. An
informed warning is a formal reprimand by police, and although not a
conviction, is recorded on a person’s criminal record for a period of 1
year. This period is the same for both adults and young persons (that
is, a person under 18 years of age).
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Diversionary Youth Conference

4.31

Where the offender is a young person at the time of the decision

for diversion, a Public Prosecutor may consider a diversionary

youth conference as an alternative to prosecution at court. This
type of restorative conference involves a number of parties, and as
a minimum requirement must include the offender, a police officer,
an appropriate adult for the offender and a youth conference co-
ordinator. The victim is entitled, although not obliged to attend, as

is a legal representative of the offender. A plan will be produced by
this conference which must be approved by the Public Prosecutor. A
youth conference is a formal process and although not a conviction, is
recorded on a youth’s criminal record for a period of 2 years.

National Driver Alertness Course (formerly the Driver
Improvement Scheme)

4.32

BACK
4.33

A Public Prosecutor may offer the offender the opportunity to attend
a National Driver Alertness Course as an alternative to prosecution for
an offence of careless driving or inconsiderate driving, provided that
the driving in question did not result in serious injury or death and
that no other offences were committed at the same time.

In order to be eligible for a disposal under the National Driver
Alertness Course, the driver must not have attended a retraining
course within the previous 3 years. Information in respect of the
National Driver Alertness Course is not recorded on an individual’s
criminal record.

Community Based Restorative Justice

4.34 A Public Prosecutor may inform police that a case is suitable to be

SECTION 1
Introduction

dealt with by way of an accredited community based restorative
justice scheme where it has been referred in accordance with the
agreed Protocol. A community based restorative justice scheme

disposal will be recorded on the individual’s criminal record for a
period of 2 years for a young person and 6 years for an adult.

FORWARD
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Use of Diversion: Offender’s Admission of Guilt

4.35

4.36

Q -

BACK

4.38

SECTION 1
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With the exception of the National Driver Alertness Course (where
an admission of guilt is not a prerequisite for entry onto the course),
the general principle is that the offender must admit the offence in
order for a diversion to be directed. The admission must be clear and
reliable for the restorative process to be effective. This admission can
be made in the course of a formal police interview or at any stage up
until trial. The admission can be made to police or to a prosecutor,
either by the offender in person or through his or her solicitor.

The attitude of the offender will be a crucial factor as he/she will have
admitted the offence which will make diversion possible. In addition
to the admission, it is also relevant if he/she has made an immediate
or early admission of guilt, expressed remorse or offered restitution.
In exceptional circumstances, it may be appropriate to direct a
diversionary disposal where the offender has made limited or partial
admissions and where there are cogent public interest considerations
in favour of diversion.

There may be occasions where there is not a specific admission
recorded by police or no formal proof of an admission, but yet it is
appropriate to direct diversion subject to an admission. This situation
can occur when an offender has not yet had the opportunity to
formally admit the offence (for example, if there was no interview
after caution or if the offence directed was not actually put to the
offender). In such a situation, if the prosecutor considers from the
information received that the offender would willingly admit to the
offence were he/she given the opportunity, then diversion can be
directed. Where this occurs the prosecutor should indicate to police
that the diversion cannot be administered unless the offender fully
admits the offence. The prosecutor should also advise police clearly
that if the admission is not forthcoming the matter must be returned
to the PPS without delay and a prosecution will follow.

If police have made enquiries to no avail (for example, the offender
has moved address and his attitude cannot be assessed), a prosecutor
can issue a summons and mark clearly on the file that if the accused
admits his guilt a caution may be offered and the summons
withdrawn.

FORWARD
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Recording of Diversions on Criminal Records

4.39

4.40

4.41

BACK

4.42

As outlined above, PPS diversionary disposals (with the exception of
the National Driver Alertness Course) are recorded on an individual’s
criminal record, via the Criminal Records Viewer (CRV). A record can
also be kept on police databases, and if any offence is ‘recordable’, on
the Police National Computer (PNC).

Offenders accepting a diversion should be aware that information
about the disposal can be disclosed by other agencies for an
indefinite period of time. For example, if an offender applies to work
or volunteer in a position that requires a Standard or Enhanced
criminal record check via Access NI, the diversion can be disclosed on
that check where it relates to a ‘specified’ offence, such as affray and
violent or sexual crimes. For further information, please refer to www.
nidirect. gov.uk/articles/information-disclosed-about-you.

It should be noted that the Public Prosecutor, in taking a prosecutorial
decision, can examine the full offending history of the individual,
including any ‘exhausted’ diversions (e.g. an adult caution
administered more than six years ago). Such details may be presented
to the court where it is considered to be relevant to the case. However
in the event of a conviction, details of exhausted diversions will not
normally be presented to the court for the purposes of sentencing.

Further guidance on diversionary disposals is available in the PPS
document ‘Guidelines for the Use of Diversionary Disposals’.

Choice of Offences

4.43

4.44

SECTION 1
Introduction

The choice of offences in respect of which a defendant is to be
prosecuted is an important function of the Public Prosecutor.

In many cases the evidence will establish a number of possible
offences. Care must be taken to ensure that the offence or offences
to be prosecuted adequately reflect the seriousness of the criminal
conduct in respect of which the Test for Prosecution is met, that
they provide the court with an appropriate basis for sentencing an
offender and that they enable the case to be presented in a clear and
effective manner.

FORWARD
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4.45 The Public Prosecutor should not prosecute more offences than are
necessary in order to encourage a defendant to plead guilty to some.
In the same way, the prosecutor should not proceed with a more
serious offence, which is not supported by the evidence, so as to
influence a defendant to plead guilty to a lesser offence. Prosecutors
are not permitted to “plea bargain”. [See paragraphs 5.9 to 5.16
below].

4.46 A Public Prosecutor must take account of any relevant change in
circumstances as the case progresses and keep the charges under
review.

Mode of Trial

4.47 In general terms, summary offences relate to less serious criminal
behaviour and are tried in the Magistrates’ Court before a District
Judge. Indictable offences relate to more serious criminal behaviour
and are tried at the Crown Court before a judge and jury or by a judge
sitting alone.

° 4.48 However, there are a number of hybrid offences which may be °
BACK prosecuted at either the Magistrates’ or Crown Courts, such as arson FORWARD

and criminal damage. For these offences, having taken a decision

to prosecute, the Public Prosecutor must also decide whether this
prosecution should proceed in the Magistrates’ Court or the Crown
Court. In making this decision the prosecutor will consider whether
the Magistrates’ Court has sufficient sentencing powers to reflect the
gravity of the offence. This is without prejudice to the right of the
defence to opt for trial by jury in respect of certain other offences,
such as theft.

4.49 In relation to young persons, they should be tried in the Youth Court
where possible. Trial of a young person in the Crown Court must be
reserved for the most serious cases or where the interests of justice
require a young person to be jointly tried with an adult.
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Non-Jury Trial

4,50 In Northern Ireland, under the Justice and Security (Northern Ireland)
Act 2007 the Director of Public Prosecutions may issue a certificate
that any trial on indictment of the defendant (and of any person
committed for trial with the defendant) is to be conducted without
a jury, if he suspects that any of the conditions set out in section 1 of
the Act is met and he or she is satisfied that, in view of this, there is
a risk that the administration of justice might be impaired if the trial
were to be conducted with a jury.

Consents

4.51 There are a number of offences for which a Public Prosecutor must
seek the consent of the Director or the Advocate General prior to
commencing or continuing a prosecution.

4.52 The requirement for consents for specific offences is determined
by the legislature and is to ensure that cases of a particular nature
are considered at the appropriate level. Examples of offences
which require the Director’s consent to prosecution are corporate
manslaughter and certain offences under the Terrorism Acts 2000
BACK and 2006. There are a number of offences for which a Public FORWARD
Prosecutor must seek the consent of the Advocate General to a
prosecution. These offences are primarily concerned with national
security and international relations and include, for exampl